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President’s Page 


T is gratifying to know and be able to report to the membership 
that the Standing Committees are hard at work, and most of 
them have selected a topic. I predict that these committee reports 
will be of great value to the entire membership because of their 


treatment of live and current topics. It is also expected that some 


of the committee reports will be used in the Open Forum discus- 


sions at White Sulphur next July. 


Your Executive Committee is presently engaged in a round- 
robin discussion of the problems of the Association, and will, at 
its Mid-Winter meeting, be able to put into effect and operation 
an Executive Secretary and a workable plan to render valuable 


assistance to George Yancey, our Editor-in-Chief. 


The response of the membership to work has been excellent, 


and for that I extend my sincerest thanks. 


Arrangements have been made to hold the Mid-Winter Meet- 
ing at a ranch near San Antonio, Texas, on the dates February 9th 
through 12th, 1954. The facilities of the ranch are somewhat 
limited, but a few members can be accommodated exclusive of the 
Executive Committee, so any who desire to attend should contact 
me as soon as possible, and if there is room at the ranch, reserva- 


tions will be accepted by me on a first-come, first-served basis. 
Sincerely, 


J. A. Goocu 
President 
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PURPOSE 


The purpose of this Association shall be to bring into close contact by association and com- 
munication lawyers, barristers and solicitors who are residents of the United States of America or 
of any of its possessions or of any country in the Western Hemisphere, who are actively engag 


wholly or partl 


in the practice of that branch of the law pertaining to the business of insurance 


in any of its phases or to Insurance Companies; to promote efficiency in that particular branch 


of the legal profession, and to better protect and 
authorized to do business in the United States o 
Hemisphere; and to encourage cordial intercourse 


promote the interests of Insurance Companies 
America or in any country in the Western 
among such lawyers, barristers and solicitors, 


and between them and Insurance Companies generally. 
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LIBEL AND SLANDER BY PICTURE 


I regret to announce that the picture 
of President Gooch, which appears in 
the July Issue of the Journal, has been 
the subject of charges and counter-charges. 
A former president made charges against 
your editor, sending copy of same to the 
President, that your editor had deliberately 
published a picture purporting to be the 
picture of President Gooch, and that the 
picture was either not the picture of the 
President, or that it had been so “touched 
up” by your editor as to make our rugged 
President from Texas appear to be a 
“glamour boy.” I shall not name the 
former president who made these charges, 
but will merely say that he was President 
in 1948-1949, and that his picture appears 
in the October 1948 Issue of the Journal 

I am glad to announce that the “fued” 
which has been carried on by correspond- 
ence now appears dormant. The fued 
was called off after it appeared that the 
picture really was the picture of President 
Gooch. That he had posed for it at the 
command of his charming and beautiful 
wife Adrienne Gooch, and that the 
glamour was reflected from his wife who 
was present when the picture was taken. 


THE EXECUTIVE SECRETARY 
AND THE JOURNAL 


I am sure you have read with interest 
the announcement made by President 
Gooch that plans for a permanent office 
for the Association, an Executive Secretary 
who will be in charge of this office and 
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perform the detail work of the Secretary 
and of the Treasurer, and the publication 
of the Journal, are moving forward satis- 
factorily. 

Your Executive Committee will give 
prime consideration to these subjects at its 
Mid-winter Meeting. A complete report 
will likely appear in the April Issue of the 
Journal. (President Gooch and the Execu- 
tive Committee will be happy to receive 
suggestions from the members prior to the 
Mid-Winter Meeting of the officers of your 
Association, which is to be held in Febru- 
ary of 1953.) 

The Journal Committee and the Execu- 
tive Committee, have made very substan- 
tial progress in selecting and securing re- 
gional or associate editors for the Journal. 
These regional or associate editors from 
each Reporter System territory will 
promptly send into the office of the edi- 
tor, or the executive secretary, copies of 
opinions of interest in their respective dis- 
tricts, and will secure articles on subjects 
of interest to you. The plan also contem- 
plates a. review of all articles which have 
heretofore appeared in the Journal, with 
particular reference to subjects and the 
preparation of a list of subjects not com- 
pletely covered, to the end that the Journal 
will furnish you material for briefs on the 
many subjects which come before the mem- 
bers for decision and briefing from day to 
day. 


WITHHOLDING TAX CLAIMS 
UNDER PAYMENT BONDS 


If you have not read the able article 
and brief written by our member T. L. 
Sedwick of Detroit, Michigan, and pub- 
lished in the April Issue of the agp si 
I commend it to you. This article shows 
the definite trend of the courts in favor 
of the surety company. Since the publi- 
cation of Mr. Sedwick’s article, he has 
called my attention to two cases which 
were decided in June of this year, dealing 
with Government tax claims under pay- 
ment bonds, and in which the Government 
suffered two further set-backs in that in 
these cases the court held that the funds 
withheld by the contractor were purely and 
simply a tax debt due by the contractor to 
the Government. 

In the case of General Casualty Com- 
pany of America v. United States of Amer- 
ica, decided by the Circuit Court of Ap- 
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peals for the Fifth Circuit on June 30, 
1953 the District Court entered judgment 
in favor of appellee and against appellant 
for $3,129.46. The judgment was reversed 
by U. S. Court of Appeals. Smith, the 
contractor, withheld from the salaries and 
wages of his employees federal insurance 
contributions taxes in the amount of 
$376.98 pursuant to the provisions of Sec. 
1401 (a), and income and withholding 
taxes in the amount of $2,182.36 under the 
provisions of Sec. 1622 of the Internal Rev- 
enue Code (26 U. S. C. A. 1401 (a), 1622). 
Thereafter the Commissioner of Internal 
Revenue made jeopardy assessments for 
the amounts of said taxes but no part of 
the same had yet been paid. 

The Court held: 

“During the period prior to the contrac- 
tor’s default the surety had no control of 
the payment of wages and could not be 
classed as the employer, see 26 U.S.C.A. 
1621 (d). By assuming the completion of 
the contract and collecting the balance of 
the contract price including the retained 
percentage, the surety merely exercised its 
contract rights under the bond, and did 
not make itself liable for any default of 
the principal for which it was not already 
responsible. Any liability on the part of 
the surety company for taxes withheld 
from the employees prior to the contrac- 
tor’s default must rest solely on the re- 
quirements of Article 5160 of the Civil 
Statutes of Texas. Clearly, in our opinion, 
the Texas legislature intended to protect 
the State, its counties, subdivisions, and 
municipalities, and the employees and ma- 
terialmen who needed such protection, and 
not the United States which had ample 
powers to protect itself.” 

“Further, Section 1608 of the Internal 
Revenue Code (26 U.S.C.A. 1608) pro- 
vides as to amounts which an employer is 
required or permitted to deduct from the 
remuneration of an employee that, ‘for 
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the puaporcs of this subchapter the amount 
so deducted shall be considered to have 
been paid to the employee at the time of 
such deduction.’ Though measured by 
amount of wages, the money due the 
United States was owing as taxes and not 
as wages. United States Fidelity & Guar. 
anty Co. vs. United States, 10th Cir. 20) 
F. 2d. 118; United States vs. Zschach 
Constr. Co., 110 Fed. Supp. 551; cf. Central 
Bank, a Corporation vs. United States, U.S. 
Supreme Court No. 521, October Term, 
1952, decided June 1, 1953.” 97 U.S. Law. 
yers Edition 872. 

It will be noted, the court cited the case 
of Central Bank, a Corporation vs. United 
States, decided by the United States Su. 
preme Court in June 1953. 

Your editor is much impressed with the 
value of articles appearing in the Journal, 
such as the article by Mr. Sedwick, Coun- 
sel and Executive Secretary of Standard Ac- 
cident Insurance Company, Detroit, Michi- 
gan. At the present time your editor has 
two cases pending in his office, wherein 
the United States Government is claiming 
a lien in very substantial sums against con- 
tract balances. 

I trust the other United States Court 
of Appeals will follow the opinion of the 
10th Circuit Court. of Appeals in the case 
of United States Fidelity & Guaranty Com- 
pany v. United States, discussed by Mr. Sed- 
wick in his article and which, as stated by 
him, meets the subject squarely, and holds 
that the rights of the surety are superior 
to the rights of the United States Govern- 
ment. 

Your editor’s reference to Mr. Sedwick’s 
article, and to cases, decided since the pub- 
lication of his article, illustrates just how 
effectively the members can assist the edi- 
tor in attempting to give the membership 
a worthwhile Journal. By assisting the edi- 
tor in this manner, we will all receive a 
direct and immediate benefit. 
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Standing Committees — 1953-1954 


ACCIDENT AND HEALTH COMMITTEE 


Chairman: Geer, Arthur B.—Minneapolis, Minn. 
Vice-Chairman: Gongwer, J. H.—Mansfield, Ohio 
Anderson, Newton E.—Los Angeles, Calif. 
Bennethum, William H.—Wilmington, Del. 
Body, Ralph C.—Reading, Penn. 
Duncan, Paul C.—Oklahoma City, Okla. 
Fais, Gervais W.—Columbus, Ohio 
Hill, A. Judson—Miami, Fla. 
Kennedy, Hayes—Chicago, Ill. 
Pickrel, William G.—Dayton, Ohio 
Young, Robert F.—Dayton, Ohio 
Ex-officio: W. H. Hoffstot, Jr. 


AUTOMOBILE INSURANCE LAW COMMITTEE 


Chairman: Chilcote, Sanford M.—Pittsburgh, Penn. 
Vice-Chairman: O’Kelley, A. Frank— Tallahassee, 
Fla. 
Alexander, Robert C.—Dayton, Ohio 
Allen, Robert D.—Riverside, Calif. 
Baier, Milton L.—Buffalo, N. Y. 
Brown, Jay H.—Austin, Texas 
Burns, Stanley M.—Dover, N. H. 
Christovich, Alvin R., Jr.—New Orleans, La. 
Crowley, S. A.—Fort Worth, Texas 
Donovan, James B.—New York, N. Y. 
Ford, Logan—Dallas, Texas. 
Knapp, Frank J.—Houston, Texas 
Mock, Fred M.—Oklahoma City, Okla. 
Norvell, J. Woodrow—Memphis, Tenn. 
Porter, Fred T.--Dallas, Texas 
Smith, Forrest Stuart—Richmond, Va. 
Sweany, Gordon H.—Seattle, Wash. 
Tressler, David L.—Chicago, Il. 
Weston, S. Burns—Cleveland, Ohio 
Ex-officio: George W. Yancey 


AVIATION LAW COMMITTEE 


Chairman: Orr, George Wells—New York, N. Y. 
Vice-Chairman: Atkins, C. Clyde—Miami, Fla. 
Alpeter, James E.—Akron, Ohio 

Arnold, Suel O.—Milwaukee, Wis. 

Bass, Leslie—Knoxville, Tenn. 

Betts, Forrest A.—Los Angeles, Calif. 
Cooney, William P., Jr.,—Detroit, Mich. 
Elliot, Beverley V.—Toronto, Canada 

Ely, Walter—Los Angeles, Calif. 

Gray, William L., Jr.—Miami, Fla. 

Knowles, W. P.—New Richmond, Wis. 

Lacoste, Roger—Montreal, Canada 

Lucas, Wilder—St. Louis, Mo. 

Miller, Orrin—Dallas, Texas 

McDonald, W. Percy—Memphis, Tenn. 
Thomas, Henry R.—Los Angeles, Calif. 
Ex-officio: Forrest A. Betts 


CASUALTY COMMITTEE 
Chairman: Buchanan, G. Cameron—Detroit, Mich. 
Vice-Chairman: Sedgwick, Wallace E.—San Fran- 
cisco, Calif. 

Adams, Charles J.—Hartford, Conn. 

Boring, J. W.—Vero Beach, Fla. 

Canary, Sumner—Cleveland, Ohio 

Close, Gordon R.—Chicago, Il. 

Curtin, Thomas P.—New York, N. Y. 

Duggan, Ben O.—Chattanooga, Tenn. 

Ely, Robert C.—St. Louis, Mo. 

Foynes, Thomas N.—Lynn, Mass. 

Gorton, Victor C.—Chicago, Hl. , 


Johnson, F. Carter, Jr.—New Orleans, 
Martin, Mark—Dallas, Texas 
Moeller, Frederick A.—Boston, Mass. 
Morrison, George M.—New York, N. 
Moss, Sidney A.—Los Angeles, Calif. 
McNeal, Harley J.—Cleveland, Ohio 
Powell, Junius L.—New York, N. Y. 
Shirley, Preston—Galveston, Texas 
Skogstad, Norman C.—Milwaukee, Wis. 
Thornbury, P. L.—Columbus, Ohio 
Worthington, W. Frank—San Francisco, Calif. 
Ex-officio: Paul F. Ahlers 


CONVENTION SITE COMMITTEE 
Chairman: Blanchet, G. Arthur—New York, N. Y. 
Vice-Chairman: Spray, Joseph A.—Los Angeles, 

Calif. 
Anderson, John H., Jr.—Raleigh, N. C. 
Fields, Ernest W.—New York, N. Y. 
Marryott, Franklin J.—Boston, Mass. 
Wassell, Thomas W.—Dallas, Texas 
Ex-officio: Stanley C. Morris. 


FIDELITY AND SURETY COMMITTEE 


Chairman: McCahan, Elmer B., Jr.—Baltimore, Md. 
Vice-Chairman: Mansfield, Walter A.—Detroit, 


Mich. 
Armstrong, V. M.—Indianapolis, Ind. 
Ascough, L. M.—Topeka, Kan. 
BeGole, Ari M.—Detroit, Mich. 
Conklin, Clarence R.—Chicago, III. 
Cross, J. Harry—Baltimore, Md. 
Galloway, J. Stuart—Baltimore, Md. 
Kenney, Francis L., Jr.—St. Louis, Mo. 
Mansfield, Walter A.—Detroit, Mich. 
Miller, Ben R.—Baton Rouge, La. 
Miller, H. Ellsworth—Baltimore, Md. 
Park, Arthur A.—San Francisco, Calif. 
Porteous, William A., Jr.—New Orleans, La. 
Ranz, John H.—Youngstown, Ohio 
Weichelt, George M.—Chicago, Il. 
Werner, Victor D.—New York, N. Y. 
Ex-officio: Robert L. Earnest. 


FINANCE COMMITTEE 
Chairman: Pledger, Charles E., Jr.—Washington, 
Db. ¢. 
Vice-Chairman: Anderson, John H., Jr.—Raleigh, 
N. C 
Moody, Denman—Houston, Texas 
Raub, Edward B., Jr.,—Indianapolis, Ind. 
Sweitzer, J. Mearl—Wausau, Wis. 
Ex-officio: G. Arthur Blanchet 


FINANCIAL RESPONSIBILITY COMMITTEE 


Chairman: Dempsey, James—White Plains, N. Y. 
Vice-Chairman: Gowan, Allan P.—Glens Falls, N. Y. 


Baile, Harold Scott—Philadelphia, Penn. 
Benson, Palmer—St. Paul, Minn. 
Cathcart, E. Kemp—Baltimore, Md. 
Coleman, Fletcher B.—Bloomington, III. 
Fluty, Holly W.—New York, N. Y. 
Gibbs, Richard S.—Milwaukee, Wis. 
Hunter, Richard N.—Waukesha, Wis. 
Morse, Rupert G.—Kansas City, Mo. 
Priest, Myrl F.—St. Paul, Minn. 
Schroeder, Edward H.—Chicago, Ill. 
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Vogel, Leslie H.—Chicago, Ill. 

Abramson, Marcus—New York, N. Y. 

Reed, Warren G.—Boston, Mass. 
Ex-officio: G. Arthur Blanchet 


FIRE AND INLAND MARINE COMMITTEE 
Chairman: Ford, Byron E.—Columbus, Ohio 


Vice-Chairman: Rogoski, Alexis J.—Muskegon, Mich. 


Armbrecht, William H., Jr.—Mobile, Ala. 

Barber, A. L.—Little Rock, Ark. 

Clarke, George W.—Seattle, Wash. 

Giffin, Merton H.—Milwaukee, Wis. 

Grissom, Pinkney—Dallas, Texas 

Kemper, W. L.—Houston, Texas 

Phelan, Roderick G.—Toronto, Canada 

Stewart, Don W.—Lincoln, Neb. 
Ex-officio: Charles E. Pledger, Jr. 


HOME OFFICE COUNSEL COMMITTEE 


Chairman: Nichols, Henry W.—New York, N. Y. 
Vice-Chairman: Carey, L. J.—Detroit, Mich. 
Marryott, Franklin J.— 
Boston, Mass. 
Albert, Milton A.—Baltimore, Md. 
Anderson, James Alonzo—Shelby, Ohio 
Burke, Patrick F.—Philadelphia, Penn. 
Caverly, Raymond N.—New York, N. Y. 
Cook, Jo D.—Seattle, Wash. 
Fields, Ernest W.—New York, N. Y. 
Kitch, John R.—Chicago, Ill. 
Rowe, Royce G.—Chicago, III. 
Snow, Gordon H.—Los Angeles, Calif. 
Topping, Price H.—New York, N. Y. 
Wassell, Thomas W.—Dallas, Texas 
Ex-officio: J. Mearl Sweitzer 


INDUSTRY RELATIONS COMMITTEE 


Chairman: Morris, Stanley C.—Charleston, W. Va. 


Vice-Chairman: Hobson, Robert P.—Louisville, Ky. 
Atkins, C. Clyde—Miami, Fla. 
Barton, John L.—Omaha, Neb. 
Carey, L. J.—Detroit, Mich. 
Christovich, Alvin R.—New Orleans, La. 
Dodd, Lester P.—Detroit, Mich. 
Don Carlos, Harlan S.—Hartford, Conn. 
Fields, Ernest W.—New York, N. Y. 
Grubb, Kenneth P.—Milwaukee, Wis. 
Head, Walton O.—Dallas, Texas 
Kitch, John R.—Chicago, Ill. 
Lloyd, L. Duncan—Chicago, III. 
Lucas, Wilder—St. Louis, Mo. 
Moody, Denman—Houston, Texas 
McCahan, Elmer B., Jr.—Baltimore, Md. 
McGough, Paul J.—Minneapolis, Minn. 
Powell, Junius L.—New York, N. Y. 
Rollins, H. Beale—Baltimore, Md. 
Rowe, Royce G.—Chicago, IIl. 
Sedgwick, Wallace E.—San Francisco, Calif. 
Stichter, Wayne E.—Toledo, Ohio 
Wagner, Richard C.—New York, N. Y. 
Ex-officio: John P. Faude 


JOURNAL COMMITTEE 


Chairman: Dodd, Lester P.—Detroit, Mich. 
Vice-Chairman: Faude, John P.—Hartford, Conn. 
Ahlers, Paul F.—Des Moines, Iowa 
Anderson, John H., Jr.—Raleigh, N. C. 
Knepper, William E.—Columbus, Ohio 
Raub, Edward B., Jr.—Indianapolis, Ind. 
Ex-officio: Stanley C. Morris 


LIFE INSURANCE COMMITTEE 


Chairman: Long, Lawrence A.—Denver, Colo. 
Vice-Chairman: Stewart, Joseph R.—Kansas City, 


Mo. 


Bateman, Harold A.—Dallas, Texas 
Buck, Henry W.—Kansas City, Mo. 
Cooper, Ted S.—Steubenville, Ohio 
Dodson, T. DeWitt—New York, N. Y. 
Freeman, William H.—Minneapolis, Minn. 
Gongwer, G. P.—Ashland, Ohio 
a. Richard M.—Lansing, Mich. 
eynolds, Hugh E.—Indianapolis, Ind. 
Schneider, Philip J.—Cincinnati, Ohio 
Smith, Julius C.—Greensboro, N. C. 
Thomas, John W., Jr.—Columbia, S. C. 
Watters, Thomas, Jr.—New York, N. Y. 
White, Harvey E.—Norfolk, Va. 


Ex-officio: Edward B. Raub, Jr. 


MALPRACTICE COMMITTEE 


Chairman: Hoffstot, W. H., Jr.—Kansas City, Mo. 


Vice-Chairman: Gibbs, Richard S.—Milwaukee, 
Wis. 

Allaben, F. Roland—Grand Rapids, Mich. 
Anderson, Dorman C.—Chicago, Ill. 
Anderson, G. C. A.—Baltimore, Md. 
Buchanan, William D.—Detroit, Mich. 
Cecil, Lamar—Beaumont, Texas 
Gambrell, E. Smythe—Atlanta, Ga. 
Kerr, William L.—Midland, Texas 
Mautz, Robert T.—Portland, Oregon 
Powers, Samuel J., Jr.—Miami, Fila. 
Yates, Tom L.—Chicago, Ill. 


Ex-officio: Alvin R. Christovich. 


MARINE INSURANCE COMMITTEE 


Chairman: Long, Stanley B.—Seattle, Wash. 


Vice-Chairman: Gresham, Newton—Houston, Texas 


Beard, Leslie P.—New Orleans, La. 
Earnest, Robert L.—West Palm Beach, Fla. 
Hobson, Robert P.—Louisville, Ky. 
Humkey, Walter—Miami, Fla. 
Kerrigan, R. Emmett—New Orleans, La. 
Mount, Thomas F.—Philadelphia, Penn. 
Runkle, Clarence B.—Los Angeles, Calif. 
Williams, Reginald L.—Miami, Fla. 
Ex-officio: John A. Kluwin 


MEMBERSHIP ELIGIBILITY COMMITTEE 


Chairman: Stichter, Wayne E.—Toledo, Ohio 
Vice-Chairman: Barton, John L.—Omaha, Neb. 


Dodd, Lester P.—Detroit, Mich. 

Grubb, Kenneth P.—Milwaukee, Wis. 

Knepper, William E.—Columbus, Ohio 

Lloyd, L. Duncan—Chicago, III. 

Spray, Joseph A.—Los Angeles, Calif. 
Ex-officio: John P. Faude 


MEMORIAL COMMITTEE 


Chairman: Baylor, F. B.—Lincoln, Neb. : 
Vice-Chairman: Brown, Oscar J].—Syracuse, N. Y. 


Carey, L. J.—Detroit, Mich. 
Crawford, Milo H.—Detroit, Mich. 
Dickie, J. Roy—Winter Park, Fla. 
Hayes, Gerald P.—Milwaukee, Wis. 
Mayne, Walter R.—St. Louis, Mo. 
Yancey, George W.—Birmingham, Ala. 
Ex-officio: Alvin R. Christovich 
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PRACTICE AND PROCEDURE COMMITTEE 


Chairman: Allen, James P., Jr.—Boston, Mass. 
Vice-Chairman: Hocker, Lon, Jr.—St. Louis, Me. 


Bronson, E. D.—San Francisco, Calif. 
Dixon, James. A—Miami, Fila. 

Hawkins, Kenneth B.—Chicago, III. 
Hinshaw, Joseph H.—Chicago, Ill. 
Hobson, Robert P.—Louisville, Ky. 
McInerney, John M.—Bethesda, Md. 
O'Bryan, William M.—Fort Lauderdale, Fla. 
Rucker, Truman B.—Tulsa, Okla. 
Sadler, W. H., Jr.—Birmingham, Ala. 
Scully, Raymond J.—New York, N. Y. 
Sutton, John F., Jr.—San Angelo, Texas 
Touchstone, Lucian—Dallas, Texas 
Vogel, Robert C.—Chicago, Il. 
Ex-officio: William E. Knepper 
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WORKMEN’S COMPENSATION COMMITTEE 


Chairman: Diehm, Ellis R.—Cleveland, Ohio 
Vice-Chairman: Waechter, Arthur J., Jr.—New 
Orleans, La. 
Barnett, Walter M., Jr.—New Orleans, La. 
Bienvenu, P. A.—New Orleans, La. 
Cooper, George J.—Detroit, Mich. 
Corn, James F.—Cleveland, Tenn. 
Creede, Frank J.—San Francisco, Calif. 
Henry, E. A.—Little Rock, Ark. 
Hubbard, Robert L.—Rock Island, Ill. 
Little, James—Big Spring, Texas 
Parker, G. W., Jr.—Fort Worth, Texas 
Phillips, Thomas M.—Houston, Texas 
Schlotthauer, George McD.—Madison, Wis. 
Sewell, Ben G.—Houston, Texas 
Stockwell, Oliver P.—Lake Charles, La. 
Ex-officio: John A. Anderson, Jr. 


Sovereign Immunity of State Agencies* 


GERALD B. BrRopHuy 
New York, N. Y. 


T seems to be the popular belief that 

the courts of the United States have 
been more liberal in granting immunity 
from suit, to foreign governments made 
parties defendant without their consent, 
than have the courts of Europe, particular- 
ly on the continent. I am not too certain 
in my own mind whether there is such a 
clear-cut distinction between Europe and 
the United States on that subject. How- 
ever, if the European courts have been 
more effective in subjecting agencies of for- 
eign governments to liability than have 
the United States courts, then I am in the 
unusual role of an American maintaining 
that Europe has been right and we have 
been wrong during all these years. 

To me the role is not a burdensome one 
because I feel, without reservation, that 
there is no justification in law or diplo- 
macy for absolving a sovereign government 
from responsibility in the courts of this 
country or any country, for injury or dam- 
age to persons or property arising out of 
commercial enterprises in which the sov- 
ereign is engaged. 

It is my understanding that nowhere in 
the world is the doctrine of immunity of 
a foreign government based upon a sov- 
ereign right. Immunity exists because of 
comity between nations and it can be 


(*Address at the United Nation Headquarters 


before the United Nations Lawyers Group and As- 
sociation of the Bar of the City of New York, 


May 1953.) 


granted or denied, as a matter of policy by 
any country, without violating any im- 
mutable principle of international law. 
This view was made quite clear in the op- 
inion of Chief Justice Marshall in the 
Schooner Exchange Case back in 1812.’ 
According to the report of this case in 7 
Cranch, two stout-hearted men from the 
State of Maryland, by the name of M’Fad- 
don and Greetham, owned a vessel called 
the Exchange when she set sail from Balti- 
more for Spain on October 27, 1809. While 
peacefully pursuing her voyage she was 
forcibly seized, as the story goes, by the 
decrees and orders of Napoleon, Emperor 
of France. But, two years later, according 
to the reporter, the vessel, “having en- 
countered great stress of weather upon the 
high seas, was compelled to enter the port 
of Philadelphia, for refreshment and re- 
pairs.” 

Naturally Mr. M’Faddon, or his duly 
authorized representative was there to 
greet the vessel with a libel against her 
and the issue of sovereign immunity arose. 

In classic language Chief Justice Mar- 
shall explained the basis of sovereign im- 
munity in a courts as follows: 

“The jurisdiction of the nation with- 
in its own territory is necessarily exclu- 
sive and absolute. It is susceptible of no 
limitation not imposed by itself. Any 
restriction upon it, deriving validity 


*The Schooner Exchange v. M’Faddon, 7 Cranch 
116 (1812). 
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from an external source, would imply 
a diminution of its sovereignty to the 
extent of the restriction, and an invest- 
ment of that sovereignty to the same ex- 
tent in that power which could impose 
such restriction.’ 

The world being composed of distinct 
sovereignties, possessing equal rights and 
equal independence, whose mutual 
benefit is promoted by intercourse with 
each other, and by an interchange of 
those good offices which humanity dic- 
tates and its wants require, all sov- 
ereigns have consented to a relaxation in 
practice, in cases under certain peculiar 
circumstances, of that absolute and com- 
plete jurisdiction within their respec- 
tive territories which sovereignty con- 
fers.’”” 


This language and the decision in the 


Schooner Exchange Case which granted 
immunity to Napoleon have led to many 
decisions over the years resulting in im- 
munity to the foreign government, includ- 
ing the Berizzi Case against the steamship, 
Pesaro.* 


There has been considerable clarifica- 


tion of this subject by the Supreme Court 
in Republic of Mexico v. Hoffman.’ This 
involved damage caused by the collision 
of a vessel owned by the Mexican govern- 
ment but in the possession of and operated 
in commercial service by a private Mex- 
ican corporation. Chief Justice Stone for 
the majority and Mr. Justice Frankfurter 
in a concurring opinion reviewed the law 
— completely and laid to rest some of 
t 


e results of the Schooner Exchange Case 


and the Berizzi Case. In the concluding 
paragraph of his concurring opinion, Mr. 
Justice Frankfurter said: 


“It is my view, in short, that courts 
should not disclaim jurisdiction which 
otherwise belongs to them in relation to 
vessels owned by foreign governments 
however spenteel except when ‘the de- 
partment of the government charged 
with the conduct of our foreign rela- 
tions,’ or of course Congress, explicitly 
asserts that the proper conduct of these 
relations calls for judicial abstention. 
Thereby responsibility for the conduct 
of our foreign relations will be placed 
where power lies. And unless constrain- 


"Id. at p. 136. 


"Ibid. 


*Berizzi Bros. v. S. S. Pesaro, 271 U. S. 562 


(1926) 


® $24 U. S. 30 (1945). 
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ed by the established policy of our State 
Department, courts will best discharge 
their responsibility by enforcement of 
the regular judicial processes.” 


So we arrive at the conclusion, it js 
diplomacy and politics that decide this 
question and not any profound principles 
of law. 


On the political side, the present policy 
of the United States government is set 
forth in the communication from the De. 
partment of State to the Attorney General 
of May 19, 1952 in which it is said: 


“Finally, the department feels that the 
widespread and increasing practice on 
the part of governments in engaging in 
commercial activities makes necessary a 
practice which will enable persons do- 
ing business with them to have their 
rights determined in the courts. For 
these reasons, it will hereafter be the 
department’s policy to follow the re- 
strictive theory of sovereign immunity 
in consideration of requests of foreign 
governments for a grant of sovereign 
immunity. 

“It is realized that a shift in policy by 
the executive cannot control the courts 
but it is felt that the courts are less likely 
to allow a plea of sovereign immunity 
where the executive has declined to do 
so. There have been indications that at 
least some Justices of the Supreme Court 
feel that in this matter courts should fol- 
low the branch of the Government 
charged with responsibility for the con- 
duct of foreign relations.”” 


Thus, I believe that it is now the law of 
this country that immunity will not be 
granted in our courts to state agencies of 
a foreign government engaged in commcr- 
cial enterprises. 

We have the privilege of discussing not 
what the law is, but what it should be. 
Ordinarily, I would consider myself for- 
tunate to have been asked to write against 
granting immunity to state agencies en- 
gaged in commercial enterprises. The al- 
most complete unanimity on the subject 
in Europe and the United States alone, 
would suffice to make my task relatively 
easy. However, with such a distinguished 
advocate as Mr. Michael Brandon, discuss- 


‘Id. at pp. 41.42. 
‘State Department Bulletin, June 23, 1952; pp. 
984-985. 





October, 1953 


ing the opposite view, perhaps not by con- 
viction, but because of the necessity for 
some willing person to support the doc- 
trine of sovereign immunity in order to 
present a complete program we may all be 
converted to the belief that “the King can 
do no wrong” even when he engages in the 
most ordinary forms of commercial enter- 
prise. 

In every case in which sovereign im- 
munity is claimed, there is an aggrieved 
party whose person or property has al- 
legedly been injured by the defendant. In 
the present day and age I find little, ex- 
cept expediency, to support the view that 
the aggrieved party should be without re- 
dress, whether the act committed by the 
sovereign was a public act or private act 
done through a commercial agency. With 
the emphasis that is being placed today 
upon the rights of the individual, it is 
hardly consistent to force him to bear in- 
jury or loss because of a nebulous attribute 
of sovereignty which developed in a day 
when governments did not participate in 
enterprises and activities heretofore classi- 
fied as commercial. 

We all know that until very recently, 
governments did not engage in business. 
Consequently, in a given field whether it 
be the operation of a transport system on 
land, at sea or in the air, or the production 
of hydro-electric power or steel or any 
other industry or business, any individual 
suffering damage or injury, whether by 
breach of contract or through tort, had his 
redress at law against the guilty party. 
With governments engaged in these enter- 
prises, if immunity from suit were granted 
by courts throughout the world, something 
would be taken away from the individual 
which he heretofore enjoyed. In other 
words, by denying sovereign immunity to 
state agencies engaged in commercial en- 
terprises, we are not taking from the sov- 
ereign any right or privileges previously 
enjoyed, but we are preserving to the in- 
dividual a right which he has had before 
the encroachment of governments into 
private fields. 

We have already seen in the Berizzi 
Case’ that the owner of a shipment of 
artificial silk was unable to recover dam- 
ages arising out of failure to deliver the 
shipment, because the steamship was own- 
ed and operated by the Italian government 
in a commercial service. It does seem 


*“Berizzi Bros. v. §.S. Pesaro, see p. 3, supra. 
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somewhat unfair when it is realized that if 
the shipper had used some private carrier, 
the loss probably would have fallen where 
it properly belonged. 

The plea of immunity does not arise 
solely in connection with issues involving 
vessels. Back in 1929 the United States 
brought a suit against several corporate 
defendants to enjoin alleged violations of 
the antitrust laws. The French Ambass- 
ador urged that one of the defendants, 
Societe Commerciale des Potasses d’ 
Alsace, was controlled by the French gov- 
ernment and that a suit against it and its 
officers and agents was, in fact, a suit 
against the French government. In connec- 
tion with a motion to set aside service of 
process on that ground, a letter from the 
Secretary of State to the Attorney General 
was submitted, stating that it had long 
been the view of the Department of State 
that agencies of foreign governments en- 
gaged in ordinary commercial transactions 
in the United States enjoyed no special 
privileges of immunity not appertaining 
to other foreign corporations, agencies or 
individuals doing business here. The mo- 
tion to set aside service was denied, with- 
out prejudice to a motion to dismiss, on 
the ground that defendant had discon- 
tinued doing business in the United States 
since the suit was begun. I do not know 
what the final outcome was but at least on 
the subject under discussion it is of inter- 
est to us that the claimed immunity was 
not sustained. U. S. v. Deutsches Kali- 
syndtkat Gesellschaft, 31 F. 2d 199 (1929). 


A novel case developed in the United 
States Court of Appeals of the Second Cir- 
cuit here in New York. This is Dexter & 
Carpenter v. Kunglig Jarnvagsstyrelsen, 43 
F. 2d 705 (1930), which was also known 
as the Royal Administration of Swedish 
State Railways. The Royal Administration 
brought an action against Dexter & Car- 
penter for alleged breach of contract for 
the sale of the coal. The defendants, Dex- 
ter & Carpenter, filed a counter-claim seek- 
ing money damages for the purchase price 
of the coal. After a judgment in favor of 
Dexter & Carpenter on the counterclaim 
was affirmed by the Court of Appeals, the 
Swedish government asserted immunity on 
the ground that the Royal Administration 
of Swedish State Railways was not even a 
separate entity but was a part of the Swed- 
ish government. On that point the court 
held that the commencement of suit by 
the railway administration in the United 
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States courts and the voluntary appearance 
by the Swedish government to contest the 
merits of the respective claims until judg- 
ment was rendered constituted a waiver of 
immunity and a consent to the exercise of 
the court’s jurisdiction. That reverts back 
to the days of Chief Justice Marshall and 
the Schooner Exchange Case which estab- 
lished quite definitely that the immunity 
of a foreign sovereign is not a right but a 
privilege which can be granted or taken 
away or waived. The point at issue in the 
final stages of the Swedish Railways case, 
however, resulted from an order of attach- 
ment and writ of execution against the 
National City Bank whereby Dexter & Car- 
penter sought to attach funds of the Swed- 
ish government on deposit with the bank. 
On that question the court held that the 
Swedish government was immune from at- 
tachment and the judgment previously 
rendered could not be satisfied out of the 
funds on deposit with the National City 
Bank. It has been a little difficult for me 
to understand why the waiver did not ex- 
tend to the final process that would per- 
mit recovery on the judgment. 


In the United States Court of Customs 
and Patent Appeals it was held that the 
Amtorg Trading Corporation although 
owned by the Soviet Union was not im- 
mune from duties imposed under the so- 
called Anti-dumping Act of 1921.’ It must 
be said, however, that at the time of that 
decision the United States government had 
not recognized the Soviet Union and there 
was no diplomatic interchange between the 
two governments. 


In the state courts there are many in- 
stances of suits against commercial agencies 
of foreign governments in which immu- 
nity was asserted but was denied by the 
courts. In New York, an action was 
brought by Ulen & Company” against The 
National Economic Bank of Poland to re- 
cover interest on bonds issued by the de- 
fendant bank. Not less than 60% of the 
shares were owned by the Polish state treas- 
ury and the balance by state enterprises, 
Polish municipalities and municipal en- 
terprises. It was held that this corporation 
was not immune although the language 
of the decision indicated that if the com- 
mercial enterprise had not been carried on 
by a separate entity but actually as part of 


*Amtorg Trading Corporation v. United States, 
71 F. 2d 524 (1934). 

*“Ulen & Co. v. Bank Gospodarstwa Krajowego, 
24 N.Y.S. 2d 201 (1940). 
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the state the result would have been dif. 
ferent. 

All of the harm that results from grant. 
ing immunity to state agencies engaged in 
commercial activities does not occur solely 
on this side of the Atlantic. We all know 
that the United States government in re. 
cent years has engaged in considerable ac. 
tivity which may be classed as commercial 
in various parts of the world, giving rise, 
I am sure, to causes of action, both in con- 
tract and in tort, on the part of citizens of 
the countries in which these state agencies 
may operate. 

There are many arguments made from 
time to time in favor of immunity which 
have nothing to do with the maxim “the 
King can do no wrong”. It is sometimes 
said that the task of distinguishing be. 
tween public activities of the sovereign and 
private activities is difficult. In some in- 
stances it may be difficult, but that is 
what courts and judges are for. Certain- 
ly, in this country, since the whole doc 
trine is based on politics and diplomacy, 
the view of the Department of State in a 
given instance would be helpful, if not 
persuasive. On this subject, perhaps Mr. 
Stavropoulos might be able to suggest a 
way in which the United Nations may be 
able to solve this particular problem. 

The difficulty of satisfying a judgment 
awarded to a plaintiff against a state 
agency has been asserted as another reason 
for granting immunity. This difficulty 
certainly led to an incongruous result in 
the Dexter & Carpenter Case against the 
Swedish Railways which I referred to. 
This, too, is not insurmountable and 
might also be the subject of consideration 
within the United Nations if a compre- 
hensive program for settling this ques 
tion throughout the world is a possibility. 

Those who believe that the difficulty of 
satisfying a judgment warrants liberal ex- 
tension of immunity sometimes urge that 
immunity should be denied only to ac 
tions in rem which afford the basis for re- 
lief, while immunity should be granted in 
actions in personam. This seems to dis- 
regard the fact that whether in rem or in 
personam someone presumably has been 
injured and the objective should be to af- 
ford redress without being too much in- 
volved with procedures. 

It has also been said that the aggrieved 
party may still have a remedy in the dom 
cile of the state agency but this imposes a 
hardship upon the aggrieved party which 
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is hardly justified. Moreover, in his own 
domicile the sovereign is absolute and the 
right to sue exists only with his consent. 
Obviously, this problem has grown in 
importance as governments, throughout 
the world, have become more directly in- 
volved in enterprises heretofore consid- 
ered as purely commercial. When descend- 
ing to the level of business and industry 
and the market place, sovereigns must shed 
the mantle of dignity and respectability, 
which seems to be the sole basis of im- 
munity, and assume their obligations to 
the individual with whom they deal, so 
that the individual carrying on commer- 
cial transactions with the sovereign will 
not have rights without remedies, or obli- 


INSURANCE COUNSEL JOURNAL 


Page 251 


gations without recourse, for failure on 
the part of the sovereign to perform his 
part of the bargain. 

In this respect the sovereign should be 
no different from the dignitary who, many 
years ago, having breached his agreement 
was charged under the law merchant by 
those aggrieved. His defense was that he 
was a gentleman and the law merchant ap- 
plied only to merchants and traders; but 
the decision was that a gentleman is no 
gentleman when he descends into the mar- 
ket place and does not live up to his com- 
mitments. I believe the same is true of 
sovereigns when they become businessmen 
as well. 
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Report of Accident and Health Insurance Committee 


URING 1953 the legislatures of all 

the states, except Kentucky, Louisi- 
ana, Mississippi and Virginia, were in ses- 
sion. As a consequence, there were many 
new laws and statutory amendments affect- 
ing the accident and health field which 
should be of interest to all Association 
members. 

Last year’s report of the Accident and 
Health Committee listed the states which 
had enacted the new “Uniform Individual 
Accident and Sickness Policy Provisions 
Law.” This year the Uniform Law was in- 
troduced in seventeen states and the Dis- 
trict of Columbia, and at the date of this 
report it has been passed by eleven states— 
Florida, Idaho, Indiana, Maine, Nevada, 
New Mexico, North Carolina, North Da- 
kota, South Dakota, Vermont and Wyom- 
ing, making a total of twenty-eight states 
which have enacted the Bill into law; 
(however, North and South Dakota will 
not permit its use until July 1, 1953, Flor- 
ida until October 1, 1953, and Maine and 
North Carolina until January 1, 1954) with 
the ten other states which permit use of 
the Uniform Policy on an optional basis, 
a total of thirty-eight states is reached, 
which to your Committee seems very com- 
mendable. In order to keep the industry 
informed, your Committee submits a list 
(see Appendix A) showing the states and 
jurisdictions where the Uniform Policy is 
permitted and those where the Standard 
Policy form is still required, the date after 
which only new Uniform Policies may be 
filed, and the date after which all policies 
issued must be uniform. 

The trend to reduce the required num- 
ber in a group for disability insurance con- 
tinued this year. Three states — Illinois, 
West Virginia and Utah—reduced the mini- 
mum participation for the single employer- 
employee group from 25 to 10, while North 
Carolina removed the 25 employee require- 
ment entirely thus reducing the minimum 
to more than one employee. Indiana, which 
heretofore specified no minimum number 
for participation, enacted a group law au- 
thorizing the insuring of a group of not 
less than 10 employees. Vermont, on the 
other hand, reduced the required group 
from 10 to 5. 

Also, many states expanded their laws 
to authorize various governmental bodies, 
including state, county and municipal, to 
make employee wage deductions to cover 
a portion or all of the group premium. 


In the field of blanket accident and 
health, activity was limited this year with 
only two states, Illinois and New Mexico, 
passing a blanket Bill. The New Mexico 
Bill, however, does not provide for insur. 
ing of the debtors of a creditor. Also, both 
California and Florida broadened their 
blanket law during the 1953 legislative 
session. 

Only one state, Indiana, enacted the 
model Bill for franchise insurance, while 
in Iowa a bill has been passed authorizing 
the issuance of franchise policies to asso- 
ciations only. 

In the field of countersignature and com- 
mission requirements there was one notable 
change and that was in West Virginia. Ap- 
parently taking the nod from its sister 
state Virginia, West Virginia enacted a law 
——s that the entire commission on a 
policy of insurance, except life, be paid 
directly to the resident agent countersign- 
ing the policy as required by law or other- 
wise, who may pay only a specified portion 
of this commission to a licensed non-resi- 
dent broker. This type of a law has been 
found to be difficult in application and 
has increased many fold the problems of 
underwriting. The Commissioner of West 
Virginia, in a ruling subsequent to the 
passage of this law, has said that it was 
clear that commissions may be paid only 
to licensed resident agents, but that pay- 
ment of the allowed legal portion of the 
commission to licensed non-resident brok- 
ers by companies at the direction of coun- 
tersigning agents shall be regarded as pay- 
ment to the countersigning agent. ‘This 
type of legislation seems to be on the in- 
crease. A countersignature Bill in ‘Tennes- 
see, which was defeated, would have re- 
quired that all accident and health con- 
tracts (or individual certificates) issued 
through a non-resident agent or broker 
covering employees of a Tennessee unit of 
the group be countersigned by a Tennessee 
resident agent. This Tennessee agent was 
required to receive at least 50 per cent ol 
all commissions paid because of the in- 
clusion of the Tennesese unit. 

Probably the most dangerous legislation 
of the year was that introduced in North 
Carolina (House Bill Number 344) which, 
after much effort, was finally killed. This 
Bill would have made all policies of acci- 
dent and health insurance, for all practt- 
cal purposes, non-cancellable. It rovided 
that after a policy had been in force for 
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one year, cancellation could only be ef- 
fected by giving the insureds notice equal 
to one-half of the policy in force period. 
In other words, if a policy had been in 
force for four years, the notice of cancel- 
lation required would be two years. 

A great volume of legislation introduced 
this year concerned medical payments un- 
der an automobile liability policy. This 
legislation, in effect, allows companies to 
write accident and health insurance out- 
side of the accident and health law. In 
all, this type of legislation was introduced 
in seventeen states and was placed in the 
statute books of Maryland, New Mexico, 
North Carolina, Oregon, Vermont and 
Washington. The majority of these Bills 
provide for medical payments for all those 
injured, whether a passenger in the in- 
sured’s car or not, regardless of the liability 
incidence. 

Legislation requiring insurance com- 
panies to pay attorney’s fees, and in many 
cases a penalty after an unsuccessful trial 
of a claim under the policy or a “vexa- 
tious” refusal to pay the loss, was on the 
increase, being introduced in some seven 
states. Arkansas broadened their law to add 
“hospital, medical and surgical” to the list 
of companies presently required to pay 
claims within the time specified in the 
policy under a penalty of 12 per cent plus 
attorney’s fees. 

An interesting problem in the State In- 
surance Department field has arisen over 
the use of the suicide clause in accident 
and health policies in New York and Mary- 
land. The standard suicide exclusion used 
inmany policies reads: “Suicide or self de- 
struction, or any attempt thereat, while 
sane or insane.” The New York Depart- 
ment has taken the position that the words 
“self destruction” be qualified by the word 
“intentional” and this year this same idea 
has found its way into the thinking of the 
Maryland Department. Since the term “sui- 
cide” means the intentional taking of one’s 
own life, the two terms “suicide” and “in- 
tentional self destruction” are synonymous. 
As an insane person does not commit sui- 
cide but commits self destruction, the use 
of the whole phrase which New York and 
Maryland will approve, “suicide or inten- 
tional self destruction while sane or in- 
sane,” means nothing more than “suicide.” 

In the field of litigation there are a num- 
ber of scattered cases which are worthy of 
note. 

A case which aroused some interest this 
year was Moore v. Palmetto State Life In- 
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surane Ccompany (decided December 11, 
1952) 73 SE 2d 688. The South Carolina 
Supreme Court held the insurer liable on 
the theory of an implied acceptance of the 
application. The continued retention of 
the premium deposit for a long period of 
time and a statement by the agent two or 
three weeks prior to the death of the plain- 
tiff’s husband that he would inform her 
“within a few days” whether the applica- 
tion was acceptable was held to be more 
than a mere delay to give rejection notice 
within a reasonable time. The court stated 
that plaintiff could maintain her action 
either in tort or in contract. 

Reformation for mutual mistake was al- 
lowed by the Iowa Supreme Court in 
Quinn v. Mutual Benefit Health and Ac- 
cident Association of Omaha (55 NW 2d 
546). The insured had specifically stated 
the type of policy she wanted and was as- 
sured by the agent that she was receiving 
it. Insured was granted reformation even 
though admitting she had failed to read 
the contract where it was later found that 
the policy contained a female exclusion 
clause. 

Washington Supreme Court denied re- 
covery in Rew v. Beneficial Standard Life 
Insurance Co. (250 P 2d 956) for expenses 
incurred while in a rest home since the 
insured was not in a “hospital” as that 
word was used in the policy. 

On the point of an employer being the 
agent of the insured employee or of the 
insurer under a group policy, your atten- 
tion is called to the New Jersey case of 
Keane v. Aetna Life Insurance Company of 
Hartford (91 ATL 2d 875) and to Han- 
aeiff v. Equitable Life Assurance Society 
of U. S. (92 ATL 2d 202) decided by the 
Pennsylvania Supreme Court. 

This year brought increased activity in 
the field of accident and health legislation 
and litigation; also the number of people 
insured under private plans has increased 
considerably. Probably both these trends 
will continue in the future. 

Respectfully submitted 

Joun A. HENry, Chairman 

R. W. SHACKLEFORD, Vice Chairman 
H. BARTLEY ARNOLD, JR. 

Emory A. CANTEY 

WILLIAM W. CHALMERS 

C. C. FRAIZER 

Paut C. GouLpIn 

Rosert M. Noi 

WELcomME D. PIerson 

WiLuiaM A. PorTEous, JR. 
Epwarp B. Raus, JR. (Ex Officio) 
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Uniform Policy Date After Which Date After Which 
Permitted Only New Uniform All Policies Issued 
Now Policies May Be Filed Must Be Uniform 


California 
Colorado 
Connecticut 
Delaware 
Florida 


Georgia 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 


Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 


New Mexico 
New York 
North Carolina 


North Dakota 


Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 


Tennessee 
Texas 

Utah 

Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 

Other Jurisdiction 
Dist. of Columbia 
Alaska 

Hawaii 

Panama 

Puerto Rico 


Ann AM 


“A 


AA AKAKKK KH KK 


xX 
xX 
xX 
xX 
xX 
xX 
Xx 
xX 
Ss: 


X 
X 


January 1, 1955 
January 1, 1957 
January 1, 1952 
January 1, 1952 


October 1, 1956 


January 1, 1957 
January 1, 1955 
January 1, 1956 
July 4, 1951 

After first filing 


January 1, 1957 


June 1, 1951 
January 1, 1956 


January 1, 1956 
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(1) Uniform Bill under consideration at date of this report. 

(2) Uniform Bill defeated this year. 

£33 Uniform Bill enacted this year. ae a ‘ 

4) New Mexico will accept a rider conforming Standard Provision Policies to Uniform. _ , 

(5) After October 1, 1953, policies meeting old requirements may be used provided a_ suitable endorsement is 
given indicating compliance with key provisions of the new law. It is even indicated the new uniform policy 
may be permissible at the present time. ‘ r . 

* The “Time Limit on Certain Defenses” clause in the Uniform Law in these four states—Colorado, Florida, 

New Mexico and Michigan—was changed from three to two years. However, the Departments of Michigan 

Florida will allow a policy to read three years so long as a company promises to treat the clause as only 

two years. : 

It should also be noted that the New Mexico law allows cancellation only at the end of the term for which 

the premium has been paid. 
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Report of Automobile Insurance Law Committee 


HE Committee undertook to make a 
survey of pre-trial hearing procedures 
in an effort to obtain information from 
active trial lawyers throughout the coun- 
try that might be of value to lawyers and 
judges wherever this procedure is being 
studied for possible adoption or improve- 
ment. Within the last year or two several 
more states have enacted legislation or 
their courts have adopted rules to permit 
pre-trial hearings and the lawyers and 
courts in these and other states are seeking 
ways of making pre-trial hearings effective. 
In California, Connecticut and Rhode Is- 
land and elsewhere studies as to the advis- 
ability of adoption of pre-trial procedure 
are under way. Most studies heretofore 
made have emphasized the viewpoint of 
the judiciary or have been rather local in 
scope. Our survey is national in scope and 
expresses the viewpoint of the lawyer in 
active practice devoting a_ substantial 
amount of his time to tort and insurance 
litigation. 


Extent of Survey 


The Committee sent out 629 question- 
naires and received 424 returns. We con- 
sider this (67%) a rather high percentage 
of returns that is probably attributable to 
timely nature of the topic and to the work 
of the Committee members who sent ques- 
tionnaires in designated areas with personal 
notes of transmittal. Another noteworthy 
circumstance is that, although the ques- 
tionnaire was rather lengthy, about 50% 
of the lawyers who responded also wrote 
informative letters or memoranda express- 
ing their views concerning various aspects 
of this problem. 

A copy of the questionnaire showing the 
tabulation of responses to the various ques- 
tions is annexed and will be of interest 
to anyone studying this problem. 


Weight to be Accorded the Survey 


We think the views of the members of 
this Association are valuable. As a require- 
ment of membership in this Association 
one must have been in active practice for 
at least five years, a substantial part of 
which must have been devoted to the rep- 
resentation of insurance companies. We 


know that the majority of the members 
have had much longer and more concen- 
trated experience than that in the active 
handling of litigation. Although home of- 
fice counsel of insurance companies are 
also members of the Association, we did 
not send questionnaires to them, nor did 
we send more than one member or asso- 
ciate of any law firm a questionnaire, our 
aim being to obtain the views of the law- 
yers in private practice who are actively 
handling litigation daily. 

To obtain a proper spread of views we 
distributed our questionnaires in large and 
small cities and rural communities. They 
were sent to all states in the same ratio 
as the state membership bears to total 
membership in the Association, subject to 
revision where the state membership 
seemed to be unusually heavy or light. 
This selection followed closely the ratio 
of lawyers to state population as shown in 
the American Bar Association Journal, 
February 1953, page 115. 


The Range of Viewpoints 


The range of views of those who re- 
ee as to the merits of pre-trial and 
the manner in which such hearings should 
be conducted is astounding. Examples are: 


Pro 


“We feel that such procedure saves 
time and expense of the actual trial and 
has great value in negotiating realistic 
settlements.” 

“Lawyers who have found it beneficial 
in the Federal Courts are insisting upon 
it in state courts... .” 

“Pre-trial has been very successful. . . . 
I have found it very helpful in my prac- 
tice. .. . I have been able to settle many 
bad claims . . . in pre-trial court.” 

“We are very fortunate in having a 
federal judge in this district who makes 
full use of the pre-trial conferences in 
all cases, greatly expediting matters.” 


Con 


“The entire system is an outrage to 
trial lawyers.” 

“Our pre-trial is nothing more than 
pressure to secure settlements. As a pre- 
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trial to save time of trial the proceeding 
is a joke.” 

“The facts that may be stipulated can 
be stipulated in five minutes before trial 
starts. Pre-trial hearings merely take up 
a lot of time and accomplish nothing. 
Parties are entitled to a trial and should 
not be compelled to go through a semi- 
trial.” 


“We should stop these so-called pre- 
trial conferences where they are used 
solely as a means of ‘sandbagging’ liti- 
gants into settlement.” 


Between these extremes, however, is a 
body of objective thought as to the advan- 
tages of pre-trial hearings and how they 
should be conducted to make them most 
effective. Even the most confirmed oppo- 
nent of pre-trial after stating his objec- 
tions is inclined to see some good in it, 
as for example, one who stated five ob- 
jections and then concluded: 


“While I believe much of my objec- 
tion to time-wasting, ineffectual pre-trial 
could be overcome by a judge who is 
endowed with the proper balance in his 
personality, which for lack of a better 
word, I think of as dynamics, and who 
thus has the ability to make pre-trial 
effective if it can be promptly followed 
by a trial upon the merits, nevertheless, 
I do not believe the Lord endows the 
average judge with enough of these 
qualifications to overcome the basic in- 
effectiveness inherent at the occasion of 
pre-trial.” 


Types of Pre-Trial 


Some courts, particularly in large cities, 
use the pre-trial device solely as a means 
of settling cases. In other courts the pre- 
trial hearing is essentially a routine to clear 
deadwood, such as cases in which the par- 
ties are not ready for trial, cases about 
to be settled and the like, from the trial 
calendar in order to stabilize the daily cal- 
endar, thus avoiding having periods when 
the trial judges have no cases to be tried 
and trial lawyers are needlessly kept wait- 
ing for their cases to be reached. 


Some follow the traditional pre-trial 
procedure of narrowing issues, disposing 
of law points, obtaining concessions, mark- 
ing exhibits, limiting number of witnesses 
and the like, and follow this by partici- 
pating in a discussion of settlement, while 
other judges show less interest in settle- 
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ment and merely ask whether it can be 
arranged and let the lawyers discuss settle. 
ment without participation by the court. 


The Value of Pre-Trial 


The traditional pre-trial hearing includ- 
ing complete discussion of settlement with 
the judge participating in such discussion, 
compels adequate preparation for the hear- 
ing by counsel. It causes a crystallization 
of his thinking about his case and pro- 
vides an atmosphere of conciliation prior 
to reaching the courthouse, steps a few min- 
utes before trial where so many cases are 
finally settled. While the replies to the 
number of cases settled at pre-trial vary 
considerably, perhaps because some only 
credited those completely settled at such 
hearings and others included cases settled 
shortly after the hearing, there is no doubt 
that a properly conducted pre-trial hear- 
ing, with the idea of settlement only a by- 
product and not a primary aim, produces 
a high percentage of settlements short of 
actual trial. An overwhelming majority 
favor pre-trial hearings in automobile tort 
cases. A lesser majority believe that such 
hearings actually reduce the time spent 
on the trial of automobile tort cases. The 
majority also believe that trial calendars 
are expedited by pre-trial hearings in all 
types of cases. 


The Judge 


The most significant fact developed by 
this survey is the constantly recurring opin- 
ion that the judge is the key to the success 
or failure of a pre-trial hearing. The judge 
who is most successful in disposing of liti- 
gation at pre-trial and reducing the time 
spent at the trial if one is necessary, must 
be enthusiastic about the value of pre- 
trial. He must insist upon attorneys being 
prepared. He should carefully follow an 
established procedure designed to narrow 
issues, simplify introduction of evidence, 
dispose of or at least prepare for law 1s- 
sues, ascertain the number of witnesses ex- 
pected and what the nature of their tes- 
timony will be and he should induce set- 
tlement discussion and offer his advice 
about settlement, while not coercing oF 
applying pressure to the parties to make 
a settlement. Preferably, the judge should 
be one of the more experienced members 
of the court with an aptitude for media- 
tion. 

This seems to have been demonstrated 
in state and federal courts by comparison 





Octo 


of re 
in tl 
An | 
judg 
pre- 
func 
The 
of ¢ 
wou 
but, 
pres 
be | 


A 
shot 
solv 
sion 
and 
cuss 
to b 
hea 
ciliz 
whe 


October, 1953 


of results achieved in the pre-trial of cases 
in the same court before different judges. 
An indifferent attitude on the part of the 
judge is imparted to the lawyers and the 
pre-trial proceedings degenerate into a per- 
functory, time-wasting ineffectual routine. 
The power to invoke sanctions for lack 
of cooperation by attorneys undoubtedly 
would prompt cooperation by the Bar, 
but, in the final analysis, the enthusiasm, 
prestige and ability of the judge seem to 
be the dominating factors. 


Discussion of Settlement 


As indicated above, the pre-trial hearing 
should be directed at narrowing issues, re- 
solving law questions, obtaining conces- 
sions, identifying and admitting exhibits 
and the like, but in addition thereto dis- 
cussion of settlement with the court ought 
to be an essential part of the hearing. The 
hearing provides an atmosphere for con- 
ciliation close to trial. It occurs at a time 
when the attorney’s thoughts have been 
crystallized and when opportunity is af- 
forded him to discuss this delicate subject 
without fear of showing signs of weakness 
or lack of confidence in his case. 

It would seem to be essential to make 
pre-trial hearings completely effective in 
tort cases that an expression of settlement 
value by the court and an attempt to con- 
ciliate differences between counsel as to 
the case’s value, but without coercion or 
pressure being exerted by the court upon 
the attorneys is necessary. Settlement 
should continue to be a by-product rather 
than the primary aim of the pre-trial hear- 
ing. This type of settlement discussion is 
not to be confused with the current prac- 
tice in some metropolitan areas where the 
sole aim is to settle cases and the judge 
makes no attempt to narrow issues, obtain 
concessions or follow the traditional pat- 
tern of pre-trial procedure. 


Pre-Trial Discovery Procedure 


Liberal pre-trial discovery procedure, 
particularly the oral interrogation of op- 
posing parties rather than by written in- 
terrogatories, is essential to the effective- 
ness of pre-trial hearings. Neither the par- 
ues nor the court can deal fairly with the 
essential issues of fact and law and evalu- 
ate the case for settlement purposes unless 
there has been an opportunity to determine 
the essential facts of both the plaintiffs and 
defendants through pre-trial discovery. 
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Time of Holding Pre-Trial 


The most favorable time for conducting 
a pre-trial hearing seems to be about two 
to four weeks before the actual trial will 
be held. By then the essential preparatory 
and pre-trial discovery work has been done 
and the attorney is thoroughly familiar 
with his case. The imminence of trial com- 
pels formulation of a plan of handling the 
lawsuit which is the state of mind pre- 
requisite to a successful pre-trial hearing. 
If the trial is not likely to be held for 
several months or more after the pre-trial 
hearing, the element of compulsion by ne- 
cessity for decisive action on the part of 
counsel is lacking and he tends to devote 
his energies to more urgent problems. 


Formality of Hearings 


The majority of judges apparently hold 
pre-trial hearings in chambers rather than 
in the courtroom. The formality of the 
courtroom undoubtedly compels better 
preparation and stricter application to the 
matter at hand than the informality and 
flexibility usually attendant upon hearings 
in chambers. The degree of success of the 
hearings, however, seems to be more de- 
pendent upon the personality, dignity and 
forcefulness of the judge, than upon the 
room in which the hearing is held. Counsel 
should not be subjected to such burden- 
some procedures as preparation of a writ- 
ten memorandum of facts, issues, possible 
concessions. The pre-trial order, which 
really is a judicial determination arrived 
at by agreement, ought to be dictated by 
the judge to the reporter in the presence 
of counsel and signed or otherwise signi- 
fied as correct and acceptable by counsel. 


Pre-Trial Hearings and Calendar Delay 


There is no doubt that properly con- 
ducted pre-trial hearings where something 
is accomplished, are a substantial factor in 
expediting the movement of trial calen- 
dars. In areas where court calendars are 


current, because of the limited demand 
upon the court, the pre-trial hearing pro- 
cedure, even though provided for by stat- 
ute or court rule, is little used. In New 
Jersey, on the other hand, where pre-trial 
hearings undoubtedly played a great part 
in eliminating calendar delays and bring- 
ing the trial calendars up to date, the me- 
chanics of pre-trial are still being perfected 
by the courts and hearings are conducted 
in every case. 
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Recommendations 


The Committee recommends that the 
Open Forum Committee consider having 
this subject on the agenda at next year’s 
meeting of the Association, perhaps by a 
panel discussion. Responses to our survey 
demonstrate a wide and lively interest in 
the subject, and it seems to us that such 
a forum would afford an opportunity to 
our members to hear the views of others 
practicing in the same field of law who 
have had wider experience with pre-trial 
hearings. 


The Committee wishes to express its ap- 
preciation to the membership for their in- 
terest and cooperation in this undertaking. 


Respectfully submitted, 
JAMEs P. ALLEN, Chairman 
FRANCIS VAN ORMAN, Vice Chairman 
JAMEs W. ARCHER 

Vircit Q. Cox 

JAMeEs A. Dixon 

Wayne ELy 

PauL R. ERICKSON 

Byron E. Forp 

FRED J. GRAHAM 

LyLe C. HOLLAND 

A. J. Litty 

L. J. Locke 

ALFRED E. LoPReEstI1 

Frep M. Mock 

WILLIAM F. MCNAMARA 
W. H. SApier, Jr. 

P. L. THORNBURY 

Royce G. Rowe, Ex-Officio 


* * * 


QUESTIONNAIRE 


1. In what city and state do you have 
your office? 

, SS, lee 

Do you have pre-trial discovery proce- 

dure in your upper state courts which 

permits: 

(a) full inquiry as to all relevant facts 
by either party of the other by 
written interrogatory or oral ex- 
amination 

Yes 288; No 102. 
(b) similar complete interrogation of 
witnesses who are not parties 
Yes 211; No 169. 
. Does your upper state court conduct 
pre-trial hearings in tort actions? 
Yes 291; No 106. 
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(a) Is the judge obliged by rule or stat. 
ute to conduct such a pre-trial 
hearing or is it optional with the 
presiding judge to hold one? 

Compelled by rule 86. 
Compelled by statute 18. 
Optional with judge 240. 
Are such hearings held in all such 
actions regularly or only in some 
such actions occasionally as might 
suit the judge’s convenience or in- 
clination? 
Regularly in all tort actions 132. 
Occasionally as judge sees fit 183. 

(c) Are such hearings conducted in the 

courtroom or judge’s chambers? 
Courtroom 103. 
Judge’s Chambers 251. 

(d) Is plaintiff or defendant or both 
to be present? 

Plaintiff 1. 
Defendant 0. 
Both parties 96. 

(e) Are they conducted in formal or 

informal manner? 
Formal 40. 
Informal 289. 


(f) Must each of the parties make a 
statement of evidentiary facts to 
the court as to the manner of the 
happening of the accident, dam- 
ages, etc., or will the mere general 
statement suffice? 

Evidentiary facts 41. 
Mere general statement 273. 

(g) Does the judge enter a pre-trial or- 
der following the hearing? 

Yes 207; No 108. 


(h) Is the order dictated to the court 

stenographer by the judge? 
Yes 168; No 119. 

(i) Do the attorneys have to sign a con- 
sent to the entry of the order or 
otherwise indicate in writing their 
agreement with its contents? 

Yes 81; No 224. 

(j) Must the attorneys remain in at- 
tendance until the pre-trial order 
or minutes are typed by the court 
stenographer? 

Yes 34; No 258. 


. Is the settlement of tort cases in the 


pre-trial a mere by-product of the pro- 

cedure or the primary aim of the court? 
By product 235. 
Primary aim 78. 

(a) Are settlement negotiations con- 

ducted between the attorneys for 
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the parties at such hearings? 
Yes 219; No 124. 

(b) If “yes” does the judge participate 

in such negotiations? 
Yes 149; No 131. 

(c) If the judge does rg ag does 
he wait until parties ask him to as- 
sist in settlement negotiations? 

Yes 102; No 112. 

(d) Does the judge comment on or 
evaluate the worth or merit of the 
case to persuade the parties to set- 
tle? 

Yes 132; No 191. 

5. Is any distinction made between auto- 

mobile tort cases and other tort cases 

with respect to the following: 

(a) The formality of the hearing. 

Yes 1; No 312. 

(b) The attempt to secure agreement 
as to facts of the happening of the 
accident. 

Yes 27; No 328. 

(c) Participation of the court in discus- 

sion of settlement. 
Yes 20; No 291. 

(d) The degree of persuasion, if any, 
direct or indirect attempted by the 
court to bring about settlement. 

Yes 12; No 233. 

i. Is the attorney who will try the case 

required to appear at the pre-trial hear- 

ing? If not, must a lawyer represent 
him, or may he send a clerk, stenogra- 
pher or adjuster? 

Trial Counsel 124. 

Any Lawyer 233. 

Clerk or Stenographer 7. 

Adjuster 8. 


7. (a) How much time is spent by the 


court in conducting a pre-trial 
hearing in the average automobile 
case? 


Range 10/120 5 minutes 3. 


10 minutes 21. 
15 minutes 35. 
20 minutes 49. 
25 minutes 1. 

30 minutes 112. 
35 minutes 1. 

45 minutes 12. 
60 minutes 39. 
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90 minutes 3. 
120 minutes 1. 

(b) In the average tort case other than 
an automobile accident case, does 
the court spend more or less or 
about the same time in a pre-trial 
hearing than you indicesed in the 
preceding answer? 

More 22; Less 8; About same 251. 


. In what percentage of your automobile 


cases in which pre-trial hearings are 
conducted are settlements agreed upon 
at the pre-trial hearings? 

Percentage (see below*) 


- In your opinion, does the pre-trial 


hearing appreciably speed up the ac- 
tual trial of the average automobile ac- 
cident case? 

Yes 180; No 149. 
. Are you in favor of pre-trial hearings 
in automobile accident cases? 

Yes 260; No 68; Undecided 42. 
-Do you believe that pre-trial hearings 
are a substantial factor in expediting 
the movement of your trial calendars? 
(a) In automobile accident cases: 

Yes 204; No 130. 
(b) In other tort cases: 
Yes 205; No 121. 
(c) In contract and other cases: 
Yes 209; No II. 
. How long does it take a tort action to 
reach trial in your city? 
(a) In the federal district court: 
Jury Non-Jury 
Months Months 
1-42 1-42 
(b) In the upper state courts: 
Jury Non-Jury 
Months Months 
1-48 1-30 


3. If pre-trial hearings are held in your 


federal district court in automobile tort 
cases, are such hearings any more effec- 
tive than those in your state courts, and 
to what do you attribute this? 

Yes 166; No 121. 


*Atty’s rept’d 5% or less 

ow, EE 
OS aa 
>  ¢ 
60% or more... ; 
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Report of Committee on Aviation Law 


HE Committee has studied three main 
subjects during the present year. We 
believe them to be of vital interest to avia- 
tion as that industry is related to insur- 
ance; they are: 


1. State statutes providing for substitute 
service of process. 


2. The adoption of statutes limiting the 
recovery of guest passengers. 


3. The attempt of the Civil Aeronau- 
tics Board to provide compulsory insur- 
ance by regulation. 

In the study of these subjects the Com- 
mittee, as usual, has had the invaluable 
aid of George W. Orr. The Committee 
has been divided into study groups. On 
the issue of substituted service the commit 
teemen were Samuel O. Carson, Charles F. 
Fish, William H. Fletcher, Jr., and E. 
Smythe Gambrell. For the study concern- 
ing guest statutes, the members were Wil- 
liam W. Davis, Madison B. Graves, John 
M. Ulman and Wray G. Zelt, Jr. The 
study of federal interference with insurance 
regulation was made by Robert P. Hobson, 
Wilson C. Jainsen, G. L. Reeves and Philip 
J. Schneider. 


In addition to these subjects, it was 
originally suggested by Mr. Orr that we 
make some comment concerning the forces 
which then seemed to be gathering their 
power in an attempt to foist a new version 
of comparative negligence upon the exist- 
ing tort laws. It was at first believed that 
this subject was not properly one for com- 
ment by this Committee. However, in view 
of the developments during the year, the 
Committee has added, as a part of its con- 
cluding report, its comments concerning 
this problem, since it is apparent that com- 
parative negligence could affect aviation 
law as well as any other of our established 
negligence laws. 


Substituted Service Statutes 


Several states have enacted laws seeking 
to permit the acquisition by the state court 
of jurisdiction over the person of a non- 
resident aircraft operator by substituted 
service of process on a state official in an 
action growing out of an accident or colli- 
sion of an aircraft. Among such states are 


illinois," Minnesota,” New Jersey,’ and New 
York.* 


Each state, except New York, provides 
for the service of process on a designated 
state official in actions growing out of acci- 
dent or collision within the state. The New 
York Statute, passed in 1952, apparently 
attempted to provide for service of process 
in New York in actions growing out of an 
accident or collision of an aircraft outside 
as well as inside the state, merely because 
the aircraft had landed in or departed from 
a New York air field. For this reason, the 
New York Statute appears to be unconsti- 
tutional. 


In a New York action, Margaret Peters, 
as administratrix, sued Robin Airlines, a 
California corporation, to recover damages 
for personal injuries to and wrongful 
death of plaintiff's intestate, both of which 
arose out of an accident to an aircraft 
owned by Robin Airlines. The accident 
occurred in California. The aircraft, with 
plaintiff's intestate aboard, took off from 
New York’s LaGuardia Airport but 
touched down in several states before it 
crashed in California. Jurisdiction was pur- 
portedly obtained over Robin Airlines by 
serving the Secretary of State under the 
provisions of Chapter 250 of the General 
Business Laws. Robin Airlines appeared 
specially to attack such service of process. 
The lower court held the service good and 
the statute therefore constitutional. On 
appeal, the Supreme Court unanimously 
held that in so far as the statute purported 
to give New York jurisdiction by substi- 
tuted service over an accident in which an 
aircraft is involved, regardless of the locus 
of the accident, to that extent the statute 
was unconstitutional.® 


Illinois Laws of 1951, House Bill No. 653. 

*Minnesota Statutes 1949, Secs. 360.0215. 

*New Jersey Laws 1952, Chapter 199. 

‘New York General Business Law, Sec. 250, added 
by Chapter 748, New York Laws 1952. ; 

°The Court’s decision is reported in 3 Aviation 
cases, 18,148. It was decided on or about March 
23, 1953, and is quoted here in full because it 1s 
short and as yet unreported elsewhere. 

“Peters, as adm’x, of Stuart Barnes, dec’d, 
res, v. Robin Airlines, ap—In an action to re 
cover damages for personal injuries sustained 
by plaintiff's intestate and for his wrongful 
death, defendant, appearing specially, appeals 
from an order denying its motion to set aside 
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In so far as the reported cases show, the 
Robin Airlines case seems to be of first im- 
ression. Within a day or two after the 
case was decided, on March 24, 1953, the 
New York Legislature amended the statute 
in question® so as to include only accidents 
in which the aircraft was involved while 
operating in the State of New York. The 
amendment makes moot for future acci- 
dents occurring outside the State of New 
York the question of whether or not that 
state’s Substituted Service Statute is consti- 
tutional. 

Although few states have passed statutes 
providing for substituted service on non- 
resident owners of aircraft, most jurisdic- 
tions have Substituted Service Statutes pro- 
viding for service of process of foreign 
owners of motor vehicles or automobiles. 





the service of the summons and complaint and 
to dismiss the complaint, on the ground of 
lack of jurisdiction. Order reversed, with $10 
costs and disbursements, and motion granted, 
with $10 costs. Defendant is a California cor- 
poration and is a common carrier of pas- 
sengers by air. One of its airplanes carried 
the decedent as a paying passenger from an 
airfield in this state on a flight destined for 
California and the airplane crashed in Cali- 
fornia before landing there, which accident 
resulted in the causes for which this action 
was attempted to be brought. The summons 
was served on the secretary of state as ‘at- 
torney’ for defendant, in pursuance of section 
250 of the General Business Law (L. 1952. ch 
748) The statute purports to give this state 
jurisdiction, upon said substituted service, in 
any action against a nonresident operator or 
owner of aircraft, growing out of an accident, 
or collision in which the aircraft is involved, 
regardless of the locus of the accident or col- 
lision, so long as the aircraft ‘has landed at, 
or departed from any airfield in this state.’ 
The staute is unconstitutional in so far as it is 
applicable to accidents or collisions which did 
not occur within or over the territorial limits 
of this state or which had no causative con- 
nection to acts within or over said limits. To 
that extent it violates the due process clause 
(U.S. Const., 14th Amendt., sec. 1; N. Y. 
Const., Art I, sec. 6). Constitutionality of 
statutes similarly providing for substituted serv- 
ice On nonresidents in cases involving motor 
vehicle accidents has been upheld under the 
doctrine of police power (Hess v. Pawloski, 
274 U. S., 352; Wuchter v. Pizzutti 276 U. S. 
13; Shushereba v. Ames. 255 N. Y. 490; Leigh- 
ton v. Roper, 300 N. Y. 434). However, the 
police power of a state may not be projected 
beyond the territorial boundaries of the state 
(see Peirce v. New Hampshire, 46 U. S. 554), 
and the statute in question does not purport to 
condition the jurisdiction on causative con- 
nection of the accident to any acts within this 
ve (cf. Finn v. Schreiber, 35 F., Supp., 


‘Chapter 148, Laws. 1953. 
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Such statutes, where they apply to the op- 
eration of motor vehicles within the state 
boundaries, have uniformly been upheld as 
a valid exercise of the state’s police power.’a 
Of some interest is the question of whether 
or not these statutes may be used to serve 
a non-resident owner of aircraft in actions 
arising out of an accident or collision of 
the aircraft within the state. This has been 
successfully done in Florida. 

In Miami, Florida, Reese sued Hicks- 
Kesler, a non-resident corporation, for her 
husband’s wrongful death in an aircraft 
accident occurring at a private airport in 
Florida. She served the Secretary of State 
under the provisions of the Florida Substi- 
tuted Service Statute dealing with Motor 
Vehicles." The statute makes no reference 
to aircraft. Hicks-Kesler filed a special ap. 
pearance challenging the Court’s jurisdic- 
tion. It also removed the case to Federal 
Court. 

Five days after removal, Hicks-Kesler, as 
required by the Federal Rules, filed its 
answer and all its defenses at the same 
time, including the challenge to the Court’s 
jurisdiction. Later, plaintiff had the cause 
remanded. In the State Court, the ques- 
tion of substituted service was fully argued. 
Without opinion, the Court held the sub- 
stituted service good and valid as to the 
owners of the aircraft, and ordered Hicks- 
Kesler to answer and proceed to trial." 

Hicks-Kesler sought a writ from the 
Florida Supreme Court to prohibit the 
lower court from assuming jurisdiction. 
The Florida Supreme Court denied the 
writ.” 

Hicks-Kesler sought certiorari from the 
Supreme Court of the United States, which 
was denied. 

The decision of the United States 
Courts, with reference to Florida Law, may 
not necessarily be followed by the State 
Courts, if and when the issue is presented 
to them. However, the decision should be 
highly persuasive, for it appears to be well 
founded in logic. The Florida statute deals 
with motor vehicles. It is an exercise of 
the state’s police power in dealing with 
dangerous instrumentalities, even though 
it was enacted to deal with automobiles. 
In that state, apparently, an aircraft is a 
motor vehicle, and may be a dangerous 
instrumentality, and although a new form 


*a Hess v. Pawloski, 274 U. S. 352. 

*Sec. 47.29 and Sec. 47.30 FS 1951. 

*Reese v. Hicks-Kesler Flying School, Inc., et al, 
llth Judicial Circuit, Dade County, Florida. 

*Unreported memorandum decision. 





Page 262 


of transportation, may be even more dan- 
gerous on rare but outstanding occasions 
than other types of such vehicles. 


It is undoubtedly true that the state’s 
police power extends to its territorial lim- 
its. It would seem to be logical to con- 
clude that in so far as other states may 
pass statutes similar to the New York law 
as now amended, the service therefor pro- 
vided will be good, and will be sustained 
so as to require appearance in the state 
or federal court in which the accident oc- 
curred. 

There appears no purpose in restating 
the general law with reference to substi- 
tuted service for it has been excellently 
covered by past treatises by members of 
this association. However, since the case of 
Peters v. Robins Air Lines arose in New 
York, it may be well to note the cases which 
differentiate between those accidents oc- 
curring within the state of New York and 
those which occur outside the state. Up- 
holding the right of the state to provide 
for substituted service for those accidents 
which occur within its boundaries are: 


Hess v. Pawloski, 274 U. S. 352. 

Leighton v. Roper, 300 N. Y. 434. 

Sweet v. Miller, 147 Misc. 807; 264 N. Y. 
Supp. 565. 

Finn v. Schreiber, 35 Fed. Supp. 638. 


For cases which hold that the act is un- 
constitutional, in so far as it attempts to 
provide for substitute service on non-resi- 
dents for actions arising outside of the 
State of New York, see: 


Sweet v. Miller, 147 Misc. 807; 264 N. Y. 
Supp. 565. 

Baldwin v. Powell, 294 N. Y. 130. 

Siso v. Kleimer, 135 Misc. 154. 

Farron v. Eastern Air Lines, 193 Misc. 
395. 


Conclusion on Substitute Service 


The public announcement was made 
subsequent to the decision in the Appellate 
Division of New York that appeal would 
be made to the Civil Court of Appeals, 
which is the highest court of review in 
that state. It is the opinion of the Commit- 
tee that the logic of the decision rendered 
by the Appellate Division will be followed 
in any event. Likewise, it is our conclusion 
that other states will follow the same rule 
because it is the logical and fair one. It 
seems patently unfair that merely because 
an airplane should take off from LaGuar- 
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dia Field in New York, that fact should 
give the courts of New York jurisdiction 
over an accident occurring subsequently in 
any one of the other 47 states than New 
York. However, since the smaller carriers 
may not be admitted to do business in 
some of the states over which they fly, 
it is possible that the legal minds will con- 
tinue to attempt legislative enactment pro- 
viding for some type of service which will 
eliminate the necessity of suing the carrier 
only in those states where, either the ac. 
cident occurs, or the airline carrier is domi- 
ciled. As those statutes may make their 
appearance, further study will be necessary 
to determine their logic and fairness. There 
does not seem presently to be a basis upon 
which they can be held to be constitutional. 


The Guest Law As Applicable To 
Automobiles Is Not As Widely Adopted As 
Might Seem At First Blush 


It appears that only about two-thirds of 
the states have effective guest laws applic- 
able to motor vehicles. To those of us who 
practice in the states where these laws are 
effective, they seem to be almost a necessity 
in order to avoid collusive action. That 
there may be a concerted effort on the part 
of the guest and the host to permit the 
host to recover in aviation accidents, pro- 
vided both survive, is a demonstrable fact 
from the files of aviation insurance car- 
riers. It is to be expected that guest statutes 
will be passed in more and more states as 
the litigation arising from private plane 
operation increases, and as the premium 
load which must be borne by the average 
airplane owner increases because of un- 
founded but successful claims by guests. 

We are advised that there is in fact a 
draft proposal now being considered by 
the National Conference of Commission- 
ers on Uniform State Laws which, if ap- 
proved and promulgated by the States un- 
der the sponsorship of the State Commis- 
sioners, will accelerate the rate of passage. 
This proposal is as follows: 


“An Act to provide for the status ol 
a person riding in an aircraft as a guest 
without payment of compensation with 
respect to liability on the part of the 
pilot, owner or owner’s employee or 
agent, for injury to, death of, or loss 
incurred by such person in or as a re 
sult of an accident while so riding; 

“No person riding in an aircraft as 
a guest, without payment for the ride 
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or transportation, nor his personal rep- 
resentative, in the event of the death of 
such guest, shall have a cause of action 
against any pilot or crewman of such 
aircraft, or its owner or his employee 
or agent, for injury, death or loss in 
case of accident, unless the accident was 
caused by the wilful and wanton mis- 
conduct of the pilot or crewman of such 
aircraft or its owner or his employee or 
agent, and unless such wilful and wan- 
ton misconduct proximately resulted in 
the injury, death or loss for which the 
action is brought.” 


At present there are guest laws in the 
following states: California, Delaware, II- 
linois, Indiana, Oregon, South Carolina, 
South Dakota, Wisconsin and Georgia. 


Chap. 653 (1949) 

S. B. 61 (1949) amend. 
Art. 8, Chap. 165 of 
Code. 

S. 231 (1949) 

Chap. 192 (1951) 

Chap. 195 (1949) 

Code Sec. 5908 

Chap. 6 (1949) 

Chap. 269 (1951) 

Code Sec. 11-107 


A very interesting situation arose under 
the Georgia statute. Special legislation is 
necessary as the motor vehicle laws have, 
except perhaps in Florida, been generally 
interpreted as not applicable to aviation. 
However, the Georgia Court of Appeals, 
in a decision in June, 1952, has applied 
the law applicable to guests in automo- 
biles to the aviation statute—not as a stat- 
ute, but as the established law, Sammons 
v. Webb, 3 Avi. 18, 034. 


_ Georgia Code Sec. 11-107 provides ““The 
liability of the operator of an aircraft car- 
rying passengers, for the injury to or death 
of such passengers, shall be determined by 
the rules of law applicable to torts on land 
arising out of similar relationships.” The 
court held that it is well established in this 
state that the duty towards a guest pas- 
senger riding by invitation in another's 
automobile is that of slight care; and the 
absence of such care is gross negligence. 
It follows, according to the court, that the 
liability of the operator of an_ aircraft 
carrying passengers by invitation and 
gratuitously is that of slight care. The 
definition of slight care, in Georgia Code 
Sec. 105-203 is “In general, slight diligence 


California 
Delaware 


Illinois 

Indiana 

Oregon 

South Carolina 
South Dakota 
Wisconsin 
Georgia 
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is that degree which every man of common 
sense, however inattentive he may be, ex- 
ercises under the same or similar circum- 
stances. ... The absence of such care is 
termed gross negligence.” 

The Committee is not in possession of 
the ultimate determination by legislatures 
which have before them bills which if 
passed would effectuate guest statutes, but 
we are advised that the State of Nevada 
has passed a bill which appears to be mod- 
eled on the proposal above stated except 
that it provides that the guest shall be en- 
titled to recovery where the accident is 
proximately caused by “the intoxication, 
wilful misconduct, or gross negligence” of 
the pilot, owner, etc. 

It is worth noting that should the words 
“gross negligence” be interpreted in other 
states with the same liberality that it is 
interpreted in California, it would have to 
ultimately be eliminated from the statute. 
The California interpretation reduced 
gross negligence to nothing more than or- 
dinary negligence, and, following that in- 
terpretation by the Supreme Court, the 
legislature eliminated the term “gross neg- 
ligence” from the “guest law” section of 
our Vehicle Code. 


It is the belief of the Committee that 
the guest statute as applicable to Aviation 
Law is a salutary one, and that it is bound 
to be helpful in maintaining insurance 
rates at a level where they can be afforded 
by the owner and operator of airplanes. 


The Attempt of the Civil Aeronautics 
Board to Provide Compulsory Insurance 
by Regulation 


The effect of House Bill 7270 in the 
82nd Congress of 1952, had it passed, 
would have been to give the Civil Aero- 
nautics Board power and authority over 
compulsory aviation insurance. Apparently 
the Civil Aeronautics Board has concluded 
that congress will not enact such legisla- 
tion and therefore has attempted to take 
unto itself, without legislative action, or 
executive approval, the power and right 
which it sought by H. B. 7270. To do so 
the Board must depend entirely upon the 
Civil Aeronautics Act of 1938 as amended 
—Section 401 (f) being the specific section 
relied upon. That section empowered the 
Board to impose on the exercise by the 
carriers of the privileges granted by a cer- 
tificate of public convenience and _neces- 
sity, such “reasonable” terms, conditions, 
and limitations as the public interest might 
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require. While the term “public interest” 


must be read in the light of Section 2 - 


of the Act, the Board claims that it is clear 
that, even though the said section does not 
include control of insurance, it does not 
restrict the meaning of the term to the 
items specified therein, but also permits 
the Board to take cognizance of almost 
anything it chooses to consider as affecting 
the public interest in general. 

Under such an interpretation it would 
seem that the Board’s authority is unlim- 
ited, and that it is circumscribed only by 
whatever the Board itself might interpret 
as “affecting the public interest in gen- 
eral.” 


Influenced by the afflatus of such a self- 
centered determination, the Board, under 
date of December 16, 1952, published a 
proposed new rule known as Economic 
Regulations, Draft Release No. 58, entitled 
“Financial Responsibility Requirements 
for Air Carriers and Foreign Air Carriers.” 
By this proposed new rule the Board would 
have accomplished nothing more nor less 
than compulsory insurance. The draft pre- 
amble is interesting, to say the least, be- 
cause of the reasons it gives for the re- 
quired financial responsibility. It calls at- 
tention to the fact that several states have 
found it in their own public interest to 
impose minimum standards on operators of 
automotive equipment, and that the Fed- 
eral Government has imposed similar ob- 
ligations under the Motor Carrier Act of 
1935. However, no claim is made, or prov- 
able that any air carrier, foreign or domes- 
tic, has failed to respond to damages, or 
that, therefore or for any reason, there is 
a proven need for the drastic step which 
the Board attempted. Merely because of 
the fact that such legislation has been en- 
acted with reference to motor carriers, the 
Civil Aeronautics Board decided that it 
should take unto itself all responsibility 
over aviation insurance, stating without 
documentation, or attempt to prove, that 
the need “is even greater in the case of 
air carriers.” The Board states that “The 
larger mass and far higher speed of present 
day transport aircraft, as compared with 
automobiles, trucks and busses, involves a 
property destructive potential much in ex- 
cess of that of service vehicles, with a cor- 
se mene 8 increased possibility of high 
judgment in the event of accident. Repara- 
tion of damage so caused should not be 
left to the personal fortunes of individual 
aircraft operators, nor to corporations 
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whose major assets may have been totally 
destroyed by the crash.” In other words, 
although the personal fortunes of said in. 
dividuals and the assets of the air corpora. 
tions have been entirely adequate in the 
past, yet, the Board takes the position that 
the only real safety can be found in its 
own paternal protection—“grandmotherly 
protection,” as an English writer recently 
expressed it. Of course, the competence of 
air operators to meet their obligations, or 
to insure themselves to cover such emer- 
gencies, has been proven. On the other 
hand, it has not been proven that the Civil 
Aeronautics Board is a competent insur- 
ance authority. 

On behalf of its members the Air Trans- 
port Association filed a brief opposing the 
authority of the Board, and in that brief 
it was contended: 


“1. The Civil Aeronautics Board Does 
Not Have Authority to Promulgate 
the Proposed Regulation. 


(a) Under Sections 205 (a) and 416 (a) 
of the Act and in accordance with gen- 
eral administrative law principles, the 
Board may issue regulations only in im- 
plementation of granted powers. 

(b) The power of the Board to regu- 
late air-carrier insurance or financial re- 
sponsibility for payment of tort judg- 
ments does not appear in any express 
provision of the Act. 

(c) The power of the Board to pre- 
scribe the method by which air carriers 
shall meet their financial obligations in 
connection with tort liability cannot be 
implied from the Act. 


In connection with the implied power 
claimed, point (c) above was supported 
fully that: (1) the power to impose the 
proposed regulation cannot be implied 
from the authority under Section 401 to 
attach conditions to the exercise of the 
privilege granted es! a certificate; (2) a 
financial responsibility regulation is not 
essential to air carrier regulation under 
the Act; (3) the structure of the Act ne- 
gates any implication of such power; (4) 
the history of compulsory airline finan- 
cial responsibility legislation negates any 
implication of such power; (5) Public 
Law 15, 79th Congress, negates any im- 
plication of such power; (6) if, notwith- 
standing the clear structure of the Act 
and legislative history to the contrary, it 
were to be assumed that Congress by im- 
plication intended in the Civil Aeronau- 





— 7O oo 


-—~— C25 Gwe - FS = - Ff 8D WO 


-~ hn oo 6 Lo 2 Soe 2 


October, 1953 


tics Act to authorize the Board to regu- 
late air-carrier insurance and financial 
responsibility for payment of tort judg- 
ments, such delegation of legislative au- 
thority would be unconstitutional. 


II]. The Imposition of Compulsory In- 
surance Requirements on Certifi- 
cated Air Carriers Would be Un- 
reasonable and Unsound. 


(a) The reasons advanced by the 
Board do not warrant such action. 


(b) Such action by the Board would 
be unsound for other reasons. Air car- 
rier insurance is an intricate problem. 
The insurance policy is not standard, but 
each carrier, depending upon his par- 
ticular needs, negotiates a special and 
complex contract with the insurance 
company. Aviation insurance cannot be 
standardized as it would be under a gov- 
ernment bureau, and such an attempt 
could only be to the detriment of the 
certificated air carrier, and therefore of 
the public. Also, there would be created 
international repercussions from such 
unilateral action. 


Of course, the proposed CAB rule does 
not simply require that air operators be 
insured. All air carriers are presently 
covered adequately by insurance in 
amounts in excess of those proposed, and 
the CAB knows it. What they appear 
to want is complete control of insurance 
as that is exactly what they set out to 
get in the proposed regulation. The ef- 
fect is to change the relationship of in- 
surance from a contract between insurer 
and insured and socialize it to the point 
of making it a contract for the benefit of 
the third party claimants. The proposed 
regulation does not simply say that each 
carrier shall have an insurance policy for 
certain limits. It proceeds to write the 
policy by requiring an endorsement sub- 
jecting the policy completely to the rules 
and regulations of the CAB. Then, it 
proceeds to make such regulations as: 

‘The company hereby agrees to pay, 
within the limits of liability hereinafter 
provided, any final judgment recovered 
against the insured for (passenger, prop- 
erty damage, etc., as covered) resulting 
either from negligence in the operation, 
maintenance, or use of aircraft in air 
transportation or from such other occur- 
rences, acts or omissions in the course 
of operation, maintenance, or use of the 
aircraft in air transportation as consti- 
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tute a lawful basis for the judgment un- 
der applicable Federal, State, Territorial, 
or Local statutes or laws. Within the 
limits of liability provided, it is further 
agreed that no condition, provision, 
stipulation or limitation contained in 
the policy, or any other endorsement 
thereon or violation thereof, or of this 
endorsement, by the insured, shall re- 
lieve the company from liability here- 
under or from the payment of any such 
final judgment, irrespective of the finan- 
cial responsibility or lack thereof, or in- 
solvency or bankruptcy of the insured.’ 

The regulation provides all of the ex- 
clusionary clauses permitted and states 
that no others may be inserted in the 
contract. It provides that the coverage 
may not be cancelled except after thirty 
days’ notice in writing, beginning after 
the notice is actually received by the 
Board in Washington. While incomplete, 
the above shows that the Board intends 
to completely write and dominate the 
insurance contracts it will approve. Of 
course, alternate guarantees of financial 
responsibility, such as, cash bond and 
self-insurance are offered, but since such 
alternates are generally impractical, it 
does not remove the fact that it is just 
plain compulsory insurance, and insur- 
ance drawn to satisfy social rather than 
business interest. Like the Rome Con- 
vention, the security is obviously for the 
benefit of the claimant public.” 


Conclusion Re Compulsory Insurance 


It continues to be the opinion of the 
Committee that compulsion is not a sound 
basis for the establishment of insurance. 
It likewise is our conclusion that the at- 
tempt of the Civil Aeronautics Board to 
accomplish compulsion, in the face of the 
refusal of Congress to do so, is an improper 
extension of the Board’s authority. 


Comments Concerning Comparative 
Negligence 


As indicated at the beginning of this 
report, it is now the view of the Commit- 
tee that although the ultimate study of 
the controversy, between those who favor 
contributory negligence and those who fa- 
vor comparative negligence, may not be 
one for study of this Committee; neverthe- 
less, the theory of law is one in which 
aviation has a major stake. These com- 
ments are not intended to be by way of 
detailed analysis, but are merely intended 
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to cover what we envisioned to be the over- 
all picture, and the prospects which they 
hold for the future. 

We are satisfied that the proponents of 
the bills which have been introduced in 
the various states, for the elimination of 
contributory negligence as a defense and 
the establishment of comparative negli- 
gence as an overall substitute, are those 
members of the bar who not alone special- 
ize in damage suits, but are advocating 
“the more adequate award.” The principal 
field of attack has been the State of Cali- 
fornia, but similar statutes have been in- 
stituted in many of the legislatures 
throughout the country. The format of this 
law does not follow that of any of the 
five states in which some form of so-called 
comparative negligence is now in effect. 
The law, as proposed in various states and 
vigorously lobbied for in California, would 
undoubtedly increase the cost of litigation, 
and in settlements, which inevitably would 
increase premiums—an increase which 


would come from the pocketbooks of a 
reluctant public, a public that is all too 
prone anyway to criticize insurance com- 
panies and insurance rates. 

The surface contention that say soe 


negligence is a more humane law does not 
seem to stand the light of serious scrutiny 
or a fair analysis. Without being contro- 
versial concerning the fact that the law 
may have worked to the satisfaction of 
some of us who are practicing in the com- 
parative negligence states, nevertheless, it 
is the opinion of the Committee that, as 
an over-all project, it would ultimately 
lead to nothing more nor less than a bu- 
reau form of administration of tort claims 
losses. It is the opinion of the members 
of the Committee that such an ultimate 
change in the administration of tort laws 
would not benefit the public, and certainly 
that it would not benefit the practitioner. 
Specifically, it is believed by the chairman 
that, in a state as populous with persons 
and automobiles as California, and in one 
where the people are as litigious as they 
are there, the rule of comparative negli- 
gence, should it become a law, will ring 
the death knell to the fine art of trial 
practice, and to those fine standards of 
“private enterprise” practice which have 
been the bulwark of this organization. 
One of the reasons that the Committee 
now presents this comment is that we be- 
lieve that the activities which we have 
above mentioned in the various legislatures 
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of the country, form a pattern which js a 
warning to all of us. It is probable that 
what the proponents seek as their ultimate 
goal is a type of law which will give the 
large and usually unconscionable verdicts 
which have been recovered under the Fed. 
eral Employers Liability Act and the Jones 
Act. As against this ultimate objective, it 
is fair to state that no one as yet has of. 
fered proof that the rules of contributory 
negligence do violence to justice! For a 
more complete discussion of this problem 
we suggest the reading of the article by 
one of our members, Gordon H. Snow, 
Esq., general counsel for Pacific Indemnity 
Company which appeared in the Insurance 
Law Journal, April 1953, No. 363 pages 
235-243. 


CONCLUSION 


The Committee appreciates the oppor- 
tunity to have been of some little service 
in presenting a somewhat different issue, 
related to insurance law, in the hope that 
thus it may have been of service in calling 
to the general attention of the Association 
the fact that the troops of the enemy are 
afoot in the effort to destroy contributory 
negligence, and to substitute in its place 
an insidious law which would be applic- 
able to negligence alone, to wit, that where 
two people are wrong the law will favor 
him who is the least wrong. The violence 
that such an act would do to fair dealing 
between litigants, seems apparent. 


Respectfully submitted, 
Forrest A. Betts, Chairman 
W. Percy McDona.p, Vice Chairman 
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SUPPLEMENT TO REPORT OF 
AVIATION COMMITTEE 


Subsequent to the preparation of the at- 
tached report, the Civil Aeronautics Board 
handed down its ruling to the effect that 
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it did not possess the power to require avi- 
ation companies to carry insurance. In 
other words, it held, in accordance with 
our conclusions in this report, that it did 
not have the authority to do that toward 
which the hearing seemed to be pointed. 
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This terminates another effort at com- 
pulsory insurance, but the mere fact that 
it was attempted carries with it the warn- 
ing that the forces seeking this law are still 
at work. 

THE COMMITTEE. 


Report of Casualty Committee 


HE Casualty Committee of the Inter- 
national Association of Insurance 
Counsel, after correspondence among the 
members, decided to prepare this study of 
counterclaims. It includes a general sur- 
vey of the effect that the handling of the 
insuted’s defense has upon the insured’s 
right at a later date to present a cause of 
action for his damages. 


I. 


When an insured turns over suit papers 
to his casualty carrier, the insurance coun- 
sel must not only prepare to defend the 
suit but must also consider what effect the 
insurance company’s defense and handling 
of the suit will have upon any rights of 
action of the insured arising out of the 
same accident. 

Under the Federal rules, and in many 
states, the insured who has a cause of ac- 
tion for personal injuries or damages aris- 
ing out of the same transaction or occur- 
rence must present that claim by counter- 
claim. If he fails to do so, this precludes 
his right to recover in a subsequent action. 

In many states counterclaims are permis- 
sive. The insured has the option of pre- 
senting his claim by counterclaim or by 
another suit. In many of those states, how- 
ever, you still have the possibility that the 
insured’s cause of action will be prejudiced 
by trial, settlement and dismissal of the 
suit because he may later be faced with the 
defense of res judicata or estoppel. 

The Casualty Committee of the Inter- 
national Association of Insurance Counsel 
has prepared this study of some of the lead- 
ing decisions. The study, of course, does 
not include all of the decisions and is at 
best a general treatment of this important 
subject. 


Il. 


Counterclaims are of two types: Manda- 
tory and Permissive. A mandatory counter- 
claim is one which must be pleaded or the 


cause of action is lost. A permissive coun- 
terclaim is one that may be pleaded, but 
failure to so plead does not affect the cause 
of action. 

Rule 13 (a) of the Federal Rules of Civil 
Procedure makes mandatory the [filing of 
counterclaims in actions brought in the 
federal courts, provided the cause of ac- 
tion: 


(a) is within the jurisdiction of the 
court, 

(b) is not the subject of a pending 
action, 

(c) is mature and owned by the pleader 
at the time of filing the answer, 

(d) arises out of the transaction or oc- 
currence that is the subject matter 
of the opposing party’s claim, 

(e) must be against the opposing party 
in the same capacity, 

(f) does not require for its adjudication 
the presence of third parties of 
whom the court cannot acquire ju- 
risdiction. 


Ill. 


The general rule is that when a counter- 
claim is mandatory, the defendant is no 
longer free to decline battle in the forum 
chosen by the plaintiff, and failure on the 
part of the defendant to assert his counter- 
claim precludes his right to recover in a 
subsequent action. 


IV. 


Those states which have made the filing 
of counterclaims mandatory have generally 
adopted the Federal Rules of Civil Proce- 
dure relating to counterclaims. Some states 
have not adopted the Federal Rules. They 
have by statute or court interpretation 
made the filing of what amounts to a 
counterclaim mandatory. Other states have 
made it mandatory to file counterclaims in 
some types of actions and permissive in 
others. If in this study a state is designated 
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mandatory or permissive, that designation 
is for tort litigation only. In the following 
states counterclaims are mandatory: 


Minnesota 
Missouri 
Montana 
Nevada 

New Mexico 
North Carolina 
Texas 

Utah 

Virginia 


Arizona 

Arkansas 

California 

Colorado 

Delaware 

District of Columbia 
Florida 

Idaho 

Iowa 

Kansas 


In the following states counterclaims are 
permissive: 


New York 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Dakota 
Tennessee 
Virginia 
Vermont 
Washington 
West Virginia 
Wisconsin 
Wyoming 


Alabama 
Connecticut 
Georgia 
Illinois 
Indiana 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Mississippi 
Nebraska 
New Hampshire 
New Jersey 


V. 


In those jurisdictions having compulsory 
counterclaim statutes, if the insurer pre- 
sents a defense of the insured and the in- 
sured does not file a counterclaim before 
the suit is settled and dismissed, it is very 
likely that he will be precluded from pre- 
senting a cause of action in another suit. 
The Supreme Court of Missouri so held 
in the case of Keller v. Keklikian, 244 SW 
(2d) 1001. In a prior action Keller, the 
plaintiff in this lawsuit, was the defendant 
in a suit to recover damages resulting from 
an automobile collision. Since he was in- 
sured he turned the suit papers over to 
his insurance company in accordance with 
the provisions and terms of his insurance 
policy. The insurance company settled the 
case and filed a stipulation dismissing the 
lawsuit. Later he filed this lawsuit for his 
damages and the court held that by his 
failure to so assert his counterclaim, he was 
precluded from —e this cause of ac- 
tion. The court said: 


“All that appears from the pleadings 
is that an action was instituted against 
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him and that pursuant to the terms of 
his policy, he turned the petition and 
summons over to his insurance company 
and the cause was disposed of by stipu- 
lation without notice to him. This is not 
to be understood as delimiting the rights, 
duties or actions of an assured and his 
liability insurance carrier under the 
terms of-their policy; but it is to say 
that in the pleaded circumstances, in the 
absence of any further factor, the as- 
sured, Keller, must have known by rea- 
son of his contact that some action would 
necessarily be taken by his insurance 
cartier in the suit instituted against 
him and to that extent at least the com- 
pany and its lawyers were his authorized 
agents and acted for and in his behalf 
when they entered into and filed the 
stipulation.” 


VI. 


In cases involving two or more vehicles 
where passengers are claiming injuries, the 
settlement or defense of such claims can 
affect the right of the insured to present 
a cause of action in a later lawsuit. 

In a recent North Carolina case, Snyder 
v. Keenan Oil Company, et al, 235 NC 119; 
68 SE (2d) 805; and 38 CCH Automobile 
Cases, 711, the plaintiff was a passenger 
in an auto operated by Dixon which col- 
lided with the truck of a corporate defend- 
ant. The plaintiff filed suit against the 
corporate defendant and its driver. The 
defendant then moved the court to join 
Dixon as a defendant. Dixon, in her an- 
swer, pleaded that since the corporate de- 
fendant settled with her and her husband, 
the corporation was barred from recover- 
ing from the defendant by contribution 
or cross claim. 

The court held: 


“The settlement by the corporate de- 
fendant of the claim of defendant Dixon 
against it for personal injuries and prop- 
erty damages resulting from the collision 
of the truck being operated by Keen, the 
agent employee of the oil company, and 
the automobile being operated by de- 
fendant Dixon, has effectually adjusted 
and settled all matters which arose or 
might arise out of said collision, as be- 
tween the oil company and Dixon, as 
would a judgment duly entered in an 
action between said parties. By said com- 
promise settlement each party bought 
his peace respecting any liability created 
by be collision. The adjustment of said 
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claim by the payment of the amount 
agreed constituted an acknowledgment, 
as between the parties, of the liability 
of the oil company and the nonliability, 
or at least a waiver of the liability, of 
the defendant, Dixon.” 


In another recent North Carolina case, 
Lumberton Coach Company v. Stone, 235 
NC 619; 70 SE (2d) 673; and 39 CCH Au- 
tomobile Cases, 662, the plaintiff’s bus and 
defendant's tractor-trailer were involved in 
an accident resulting in the death of and 
injury to the bus passengers and the de- 
molition of both vehicles. In a prior action 
the administrator of a deceased passenger 
filed a lawsuit alleging concurring negli- 
gence of both the Coach Company and 
Stone. Both the Coach Company and Stone 
in their answers denied negligence and al- 
leged that the negligence of the other party 
was the sole proximate cause of the in- 
jury. A settlement agreement was reached 
in that case and by agreement a judgment 
was entered against both defendants which 
was later satisfied by both defendants. 

The plaintiff then sued the defendant 
truck company for the loss of its bus and 
the defendant pleaded res judicata as a de- 
fense. The court held that the prior judg- 
ment was determinative in subsequent ac- 
tions as to all matters in question material 
to the adjudication and this would apply 
whether the judgments were by consent 
of the parties or based on the findings and 
verdicts of a jury. The defendant truck 
company was, therefore, entitled to set up 
the prior judgment as a bar to recovery 
on the part of the plaintiff bus company. 


Vil. 


In those jurisdictions where a counter- 
claim is permissive rather than mandatory 
one must consider the possibility that the 
insured’s right of action may be prejudiced 
by the defense, settlement and dismissal 
of the lawsuit. The insured might in a 
later lawsuit find that his cause of action 
is barred by the defense of res judicata or 
estoppel. 

In the New Jersey case of Kelleher v. 
Lozzi, 80 A. (2d) 196, in the first lawsuit 
Lozzi sued Kelleher in trespass. Kelleher 
answered stating three special defenses. At 
the pretrial conference it was stipulated 
by counsel and signed by the court that 
negligence and contributory negligence 
were matters in dispute. Kelleher settled 
with Lozzi. The paper of dismissal was 
signed and filed with the court. It stated: 
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“Please take notice that the above entitled 
cause is hereby dismissed without cost to 
either party against the other.” Later Kel- 
leher filed this lawsuit against Lozzi. The 
court held that Kelleher, by settling with 
Lozzi, acknowledged a valid claim and, 
therefore, he was ce ag from taking the 
opposite position in the second lawsuit. 
The opinion in this case does not indicate 
whether an insurance company was in- 
volved or not. 

In another New Jersey case, DeCarlucci 
v. Brasley, 83 A. (2d) 823, a lawsuit was 
filed by DeCarlucci against Brasley and 
Hayden for personal injuries and property 
damages allegedly resulting from the neg- 
ligent operation of the defendants’ auto- 
mobiles. Hayden filed a counterclaim 
against the plaintiff and a cross claim 
against Brasley. Before the trial an agent 
of the plaintiff's insurance carrier settled 
the counterclaim of the defendant, Hay- 
den. A stipulation of dismissal was filed 
which stated, “It is hereby stipulated be- 
tween the attorneys for the respective par- 
ties that the counterclaim filed by the de- 
fendant, Ernest Hayden, is hereby dis- 
missed without cost to either party.” The 
stipulation was signed by the attorneys for 
the plaintiff and the attorneys for Hayden. 
Hayden then moved for a summary judg- 
ment of dismissal of the plaintiff's suit. 
The motion was denied. The appellate 
court upheld the denial of this motion. 
The court reasoned that under the stand- 
ard provisions of an insurance policy the 
company has the right to try or settle the 
case, but this right certainly does not ex- 
tend to the point where it deprives the 
plaintiff of his right to maintain a suit 
in his own behalf where the conduct of 
the insurance company in settling the 
counterclaim against the plaintiff was 
without his knowledge, consent, participa- 
tion, approval or cooperation. 

The court distinguished this case from 
the Kelleher case, supra, by stating: 


“The facts which impelled the court 
to reach its result in Kelleher v. Lozzi, 
supra, are in sharp contrast with those 
facts in the case under consideration. 
There a consideration was paid by the 
defendant to the plaintiff in settlement 
of the controversy, a release given, and 
a stipulation of dismissal signed by the 
attorney for the plaintiff and defendant. 
It is patent that there was participation 
by both parties to the settlement, or, at 
least, there was silence on the part of 
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the insurance company if such company 
was involved in carrying out the n 
tiations of settlement. The facts lack the 
element of settlement by a third person 
(insurance carrier.)” 


In another case of Isaacson v. Boswell, 86 
A (2d) 695, the New Jersey Superior Court 
again held that settlement of a lawsuit by 
an insurance carrier did not preclude the 
insured’s right of action for his damages. 
In that case the trial court had dismissed 
the insured’s action but the appellate court 
reversed the judgment and in so doing 
stated that since the settlement was inde- 
pendently negotiated by the insurer with- 
out the knowledge and consent of the in- 
sured in accordance with the terms of the 
insurance policy, the action of the insur- 
ance carrier did not affect the right of ac- 
tion of the insured against the opposing 
party. 

In the State of Pennsylvania counter- 
claims are not mandatory; however, in the 
case of Karp v. Delmonte, 41 Luz. L. Reg. 
337, after an action for damages arising 
out of an automobile accident had been 
settled by agreement and stipulation, the 
defendant and his wife brought suit against 
one of the plaintiffs in the first action for 
damages. The defendant contended that 
since the cause of action arose out of the 
same accident, the settlement of the pre- 
vious lawsuit constituted a waiver and re- 
lease. It was held that the defendant in 
the first action could not sue either of 
the plaintiffs in the first action, but since 
his wife was not a party to the first action, 
she was not precluded from presenting her 
cause of action. 


We find that in another case of Cohen 
v. M. K. Ovalle Company, 48 Dauphin 235, 
a Pennsylvania court reached exactly the 
opposite conclusion. The court held that 
since there was not a judgment in the 
original case but only a settlement, noth- 
ing was adjudicated and the principle of 
res adjudicata did not apply. The court 
went on to say that the question of estoppel 
is merged into the question of res adjudi- 
cata, and it cannot said as a matter of 
law that the payment on the plaintiff's 
behalf was such conduct as to estop the 
plaintiff from bringing suit where the doc- 
trine of res adjudicata cannot be applied. 


Another Pennsylvania case illustrates the 
importance of carefully preparing stipula- 
tions for dismissal to avoid possible preju- 
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dice of the insured’s rights. In the case of 
Baumgartner v. Whinney, 39 A. (2d) 738, 
decided by the Pennsylvania Superior 
Court, the plaintiff sued the defendant in 
trespass. The defendant answered denying 
liability and counterclaimed. The insur. 
ance carrier of the defendant negotiated 
a settlement and an order was filed di- 
recting that the suit be marked “settled, 
discontinued and ended.” Thirty-three 
months later the defendant’s son, an ad. 
ministrator, filed a petition to strike the 
words “settled and ended” from the order 
of discontinuance and to add thereto the 
words “so far as the claim of the plaintiff 
is concerned only.” The trial court sus- 
tained the petition to strike and from this 
order the plaintiff appealed. The appellate 
court held that the attorneys should have 
known the legal effect of their signature 
and if they did not wish to include the 
counterclaim in the settlement, they had 
ample opportunity to limit the effect of 
the signature. 


VIII. 


It would appear that the responsibility 
of the insurance carrier should be confined 
to the defense of the insured in accordance 
with the standard provisions in the insur- 
ance policies relating to defense and settle- 
ment of suits and claims against the in- 
sured. The standard policy is silent as to 
any obligation of the insurer to ascertain 
whether the insured has any claims against 
the opposing party. The policy does not 
obligate the insurer to assist the insured 
in the prosecution of his claims against 
the opposing party. It will be noted from 
the decisions, supra, that some courts have 
recognized the limited participation and 
responsibility of the insurance carrier. On 
the other hand, in the Missouri case of 
Keller v. Keklikian, supra, the court did 
not recognize the limited obligations of 
the insurance carrier and rendered a deci- 
sion very prejudicial to the rights of the 
insured. 


IX. 


Is an insurance carrier under a duty to 
notify its insured that he must file a coun- 
terclaim or take some action to preserve 
his claim? The Committee’s research has 
disclosed no cases holding that an insur- 
ance carrier is under an obligation to no- 
tify the insured that his rights might be 
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prejudiced by his failure to take some ac- 
tion. The Committee also has been unable 
to find any cases holding that an insurance 
carrier should respond in damages for fail- 
ure to ascertain or advise an insured as 
to his claim for damages against a plain- 
tiff. As a matter of good business practice, 
however, in those states where counter- 
daims are mandatory, the insurance car- 
tier probably should notify the insured 
that his failure to present a counterclaim 
or take some action might prejudice his 
right, if any, to recover for his damages. 
If the notice clearly indicates that the car- 
rier cannot advise the insured as to the 
merits of his claim or the advisability of 
his making a claim, there should be no 
proper objection to this procedure. In those 
jurisdictions where counterclaims are per- 
missive and the insured’s failure to present 
a counterclaim in the initial lawsuit may 
prejudice his right, if any, to recover for 
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his damages, the same procedure should 
be followed. 
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Report of Fidelity and Surety Committee 


RECURRING problem among surety 

companies writing modern fidelity 
bonds is the issue of the extent and cir- 
cumstances under which losses, as reflected 
by so-called “inventory shortages,” attrib- 
uted by the insured to the alleged dishon- 
esty of a bonded employee, may form the 
basis of liability against the company un- 
derwriting such losses. Very little has been 
published on this phase of surety law in 
recent years, despite the frequency of re- 
ported litigated cases, and it was felt by 
the Committee that its attention should be 
directed toward an up-to-date report on 
the problem, in an attempt to bring into 
focus the problems present and discuss the 
solutions presently adopted by the courts 
of various jurisdictions. 

The Committee has been very fortunate 
in being able to prevail upon Mr. George 
C. Bunge of Chicago to prepare the re- 
port. Mr. Bunge has written several ar- 
ticles and has delivered speeches to various 
professional groups on the subject of in- 
ventory shortages, one of which was pub- 
lished in the Journal in April 1944. He 
has been a member of the Fidelity and 
Surety Committee of this Association, and 
is now vice chairman of the Committee 
on Fidelity and Surety Insurance Law of 
the Insurance Section of the American Bar 


Association. At our request, Mr. Bunge has 
revised and summarized his recent work 
on this subject and has consented to the 
publication of the following article as the 
committee report. 

The chairman and members of the com- 
mittee wish to express their thanks to Mr. 
Bunge for making available to them this 
article, which we hope will prove a very 
useful source of material on the subject to 
the members of the Association. 


INVENTORY SHORTAGES 
GerorGE C. BUNGE 
Chicago, Illinois 


Perhaps the most vexing problem with 
which fidelity insurers have to contend is 
that of inventory shortages. 

A so-called “inventory shortage” ordinar- 
ily arises when it appears that merchan- 
dise or other property which should be on 
hand according to the insured’s perpetual 
inventory or other records is not actually 
there. Modern fidelity bonds commonly 
protect the insured against “loss” through 
the dishonesty of his employees. If and in- 
sofar as an “inventory shortage” repre- 
sents an actual loss, and is caused by the 
theft, misappropriation, or other dishon- 
est act of a bonded employee or employees, 
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it may be covered by the fidelity insurer’s 
bond. It ordinarily is not covered, however, 
if and insofar as it is a “bookkeeping dis- 
crepancy” or “paper shortage” only, and 
does not represent an actual loss, or is 
caused by other factors not involving the 
dishonesty of a bonded employee. 

Of course, the mere existence of an in- 
ventory shortage does not necessarily indi- 
cate either an actual loss, or dishonesty 
on the part of any employee. It is seldom 
indeed that a physical count of the mer- 
chandise on hand will tally exactly with 
the perpetual or other inventory records 
of any business establishment, no matter 
how often the merchandise is checked or 
how honestly and carefully the records are 
kept. Furthermore, such records are some- 
times based upon estimates or averages 
which are at best mere approximations, 
and at worst are affirmatively misleading. 
Also, at least fifty-seven varieties of honest 
error or mistake may, and at least some 
of them usually do, creep into records of 
this kind. Shoplifters and sneak thieves 
can, and often do, make off with substan- 
tial amounts of merchandise without fault 
or even knowledge on the part of any em- 
ployee. The possibilities of creating inven- 
tory shortages in these and other ways not 
attributable to the dishonesty of employees 
are virtually limitless. The difficulty lies 
in determining whether and to what ex- 
tent a given inventory shortage represents 
or reflects an actual loss, and whether and 
to what extent any actual loss which may 
have been sustained is caused by the dis- 
honesty of employees for whom the fidelity 
insurer is responsible. 


Since some discrepancies between the in- 
ventory records and the actual count of 
merchandise on hand are normal in most 
business establishments, it is usually either 
the appearance of an unusually large dis- 
crepancy, or the discovery of some relative- 
ly small specific defalcation, which pro- 
duces an inventory shortage claim. An un- 
usually large discrepancy does not neces- 
sarily mean that any employee has been 
dishonest; it may be accounted for by er- 
roneous accounting procedures; by an un- 
usually large mistake or series of mistakes; 
by unusually numerous and skillful shop- 
lifters; or a variety of other reasons. Sim- 
ilarly, the fact that an employee has been 
caught redhanded stealing a 50 cent screw 
driver, or putting 50 cents paid by a cus- 
tomer into his pocket instead of the cash 
register, does not necessarily mean that he 
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has misappropriated all or any substantial 
part of the hundreds or thousands of dol- 
lars worth of merchandise that the inven. 
tory happens to be “short.” In practically 
all such cases, it is difficult, if not impos. 
sible, to determine definitely whether and 
to what extent the dishonesty of bonded 
employees has contributed to the particu. 
lar inventory shortage for which reimburse. 
ment is claimed. Admissions or so-called 
confessions of dishonesty by the employees 
in question are sometimes available, but 
are frequently highly unsatisfactory to the 
fidelity insurer, for various reasons. In a 
great — cases, however, admissions or 
direct evidence of the dishonesty of any 
employee are not available, and the claim- 
ant relies entirely upon proof of the ex. 
istence of the inventory shortage, and of 
circumstances which are claimed to indi- 
cate that it must have been caused, in 
whole or in part, by the dishonesty of some 
employee or employees. These are the most 
difficult cases of all from the standpoint 
of the fidelity insurer. One reason that 
they are so difficult is that the insured 
often sincerely believes that he has sus- 
tained a substantial loss through employee 
dishonesty, notwithstanding that the evi- 
dence he is able to produce seems highly 
speculative and unconvincing to the surety. 
Another is that the insured is likely to as- 
sume that any “inventory shortage” neces- 
sarily constitutes a “loss,” and that em- 
ployee dishonesty is somehow involved, and 
to be impatient with surety company rep- 
resentatives who attempt to point out that 
this “ain’t necessarily so.” : 


When and to What Extent Does an 
“Inventory Shortage” Constitute a “Loss” 
for Purposes of a Fidelity Bond? 


In considering this question, it is of first 
importance to distinguish between inven- 
tory records kept on a “unit” basis, that 
is to say, in terms of items or quantities 
of actual goods, wares, or merchandise, and 
inventory records kept in terms of dollar 
totals calculated on the basis of or with 
reference to average markup, estimated 
gross profits, or the like. 

A business establishment which keeps 
perpetual or other inventory records on a 
“unit” basis, will have a record at all times 
of what specific items of merchandise 
should be on hand. Such records make it 
possible to determine, when a_ physical 
count discloses shortage, just what particu- 
lar items, and how many of them, are miss 
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ing. If the records are correctly kept, this 
kind of an inventory shortage truly repre- 
sents an actual loss of specific property 
which can be identified, and is known to 
have been on hand. This may also be true 
where such records are kept in terms of 
dollars, where sales slips and invoices cov- 
ering all transactions are preserved, and 
it is possible for accountants by analysis 
and compilation to determine just what 
it is that should be on hand and is not 
actually there. 

Many business establishments, however, 
make no attempt to keep inventory records 
upon a “unit” basis. Instead, they estimate, 
by one formula or another, the aggregate 
dollar cost of the merchandise which has 
been sold during a given period, and on 
this basis calculate the dollar value of the 
inventory which should be on hand at the 
end of the accounting period. One method 
of making this calculation is to assume that 
all merchandise sold bears a certain aver- 
age markup; another is to assume that a 
certain gross profit was realized on all mer- 
chandise sold. Calculations based on these 
assumptions and on the sales records, will 
produce a figure representing the assumed 
aggregate cost of all goods sold during the 
accounting period. By deducting this fig- 
ure from the total of the opening inven- 
tory and the cost of all purchases made 
during the accounting period, the aggre- 
gate dollar value, at cost, of the closing 
“book” inventory is determined. This fig- 
ure is obviously an estimate, pure and sim- 
ple, since it is based upon and derived 
from an estimate of the average markup 
or gross profit realized during the account- 
ing period. A physical count of the mer- 
chandise on hand is then taken, and com- 
pared with this “book” inventory. Since it 
would be a miracle if the “book” inventory, 
computed on the basis of averages or es- 
timates of this character should ever turn 
out to be exactly correct, it is certain that 
there will be either an “inventory short- 
age” or an “inventory overage” whenever 
a physical count is taken. 


However, an “inventory shortage” result- 
ing from this kind of calculation does: not 
necessarily, or even probably, reflect any 
actual “loss.” Such an “inventory shortage” 
may signify only that the average markup 
or estimated gross profit assumed for pur- 
poses of the calculation is greater than the 
markup which was actually realized, in the 
particular accounting period, and that the 
computation of the amount of goods, 
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wares, or merchandise which ought to be 
on hand is consequently erroneous, for any 
one or more of innumerable reasons, many 
of which have nothing to do with the dis- 
honesty of employees. Because the “book 
inventory” is calculated in terms of dollar 
totals, rather than in terms of specific 
items of merchandise, it is not possible in 
such cases to determine, definitely, from 
the records themselves, whether anything 
is actually missing, and if so, what. This 
kind of an inventory shortage is really only 
a “bookkeeping discrepancy” or “paper 
shortage,” and the fact that it exists does 
not, in and of itself, demonstrate neces- 
sarily or even probably, that there has been 
an actual loss. 


Of course, it is possible that an em- 
ployee or employees may have been dis- 
honest, and that the employer has suffered 
an actual loss as a result thereof, notwith- 
standing that the “book inventory” with 
which the physical inventory is compared 
to produce an “inventory shortage” is es- 
sentially an estimate. The point is that 
it is impossible to ascertain the true facts 
with any certainty from records of this 
kind, and that the existence of an “inven- 
tory shortage” of this character does not 
indicate either that there has been an ac- 
tual loss, or the extent of any actual loss 
that has occurred, much less that it was 
caused by the dishonesty of any employee. 

In Baker & Co., Inc. v. Indemnity Insur- 
ance Co. of North America, an unreported 
decision, decided in 1949, the New Jersey 
Superior Court had occasion to pass upon 
a claim that the bonded managers of 
plaintiff's Chicago office had misappro- 
priated $5,739.45, being the amount by 
which the express charges which they 
claimed to have incurred exceeded one- 
tenth of one percent of sales, which such 
charges had averaged in several preceding 
years. In substance, the plaintiff claimed 
that because such expenses had averaged 
one-tenth of one percent of sales in prior 
years, the fact that they exceeded that ra- 
tio under the administration of the bonded 
manager, demonstrated the existence of a 
“shortage” to the extent of the excess, at- 
tributable to the dishonesty of the man- 
ager. In rejecting this claim, the court said 
that plaintiff's accountant “predicated an 
assumption of liability on the bond on an 
assumption of a loss, neither of which is 
established by a fact, which as a matter of 
law, cannot be done,” and that “loss in- 
sured against must be proved by facts, not 
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assumption.” This is a good example of 
a claimed shortage which is actually a 
“paper shortage” or “bookkeeping discrep- 
ancy” only. Of course, if you start out with 
the assumption that express charges are or 
should be one-tenth of one percent of sales, 
you will always have either a “shortage” or 
an “overage,” since it is practically impos- 
sible for the actual charges, whatever they 
may be, to coincide exactly with such an 
estimate. The situation is exactly the same, 
in principle, when an “inventory shortage” 
is produced by calculations based on aver- 
age markups or estimated gross profits. 

The distinction between an actual loss 
and a “paper” loss produced by the meth- 
od of inventory calculation, is also recog- 
nized in Stadham Co. v. Century Indem- 
nity Co., (1950) 167 Pa. Super. 268, 74 Atl. 
(2d) 511. In that case, the surety was held 
responsible for an inventory shortage of 
merchandise kept in a warehouse. The 
court said: 


“The possibility that the loss was only 
a paper loss resulting from an error in 
the inventory is excluded by evidence 
showing a record of pg years of ac- 
curacy in the taking of such inventories. 
There is no suggestion of a price change 


which, if not compensated for on the 
inventory cards, would result in an ap- 
parent shortage, and further, the plain- 
tiff kept an itemized list of its stock 
which disclosed that specific items were 
missing.” 


To summarize: 

1. When the insured maintains perpet- 
ual inventory or other inventory records 
on a “unit” basis, an “inventory shortage” 
indicates that specific items which can be 
identified are actually missing, assuming, 
of course, that the records are correctly 
kept. 

2. When, however, the insured calcu- 
lates the amount of inventory which should 
be on hand in terms of dollar totals on 
the basis of average markups or estimated 
gross profits, there will always be either 
an inventory shortage or overage when a 

hysical count is taken, and the mere ex- 
istence of an “inventory shortage” under 
such circumstances does not necessarily or 
even probably indicate that the insured has 
sustained any actual loss. 

Of course, once a loss has been estab- 
lished, the insured must go further, and 
show that it was caused by employee dis- 
honesty, to recover under a fidelity bond. 
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But the first step is to establish the exist. 
ence of an actual loss in some specific 
amount. And this is not done by proof of 
an inventory “shortage,” produced by com. 
panies of a physical count with a “book 
inventory,” which is essentially nothing 
more than an estimate. 


What About “Abnormal” I nventory 
j Shortages? 


A claimant will often admit that inven. 
tory shortages are usual in his establish- 
ment, and may be attributable to many 
factors other than employee dishonesty, 
but will contend that p20 a particular 
period his shortage was “abnormal” or, in 
other words, was greater than usual. The 
contention is that to the extent that the 
“inventory shortage” is “abnormal,” it was 
brought about by some unusual or “abnor- 
mal” cause, assumed by the insured to be 
the dishonesty of his employees, and re- 
flects an actual loss. The essence of this 
argument is that a deviation from the av- 
erage or “normal” in inventory discrepan- 
cies justifies the conclusion, both that there 
has been an actual loss, and that employee 
dishonesty is responsible for it. 

Standing alone, the fact that an inven- 
tory “shortage” is larger than usual, par- 
ticularly when it is produced by an inven- 
tory computation based upon average 
markups, estimated gross profits, or the 
like, is not particularly significant. There 
may have been abnormal markdowns or 
abnormal bookkeeping errors of one kind 
or another, during the period in question. 
Also, even if it be assumed that the in- 
sured has sustained an actual loss, the mere 
existence of an “abnormal” inventory 
shortage does not indicate that employee 
dishonesty was involved. It could as well 
have been caused by abnormal shoplifting 
by outsiders, or by other abnormal losses, 
rather than by employee dishonesty. 

It has long been the general rule that 
to sustain an inventory shortage claim un- 
der a fidelity bond, the assured must pro- 
duce evidence that at least tends to show 
that a loss has been sustained through em- 
ployee dishonesty, and to exclude all other 
explanations for it. 

In Cobb v. American Bonding Co. of Bal- 
timore (CCA, Tex. 1941) 118 Fed. (2d) 
643, the claim was based on the evidence 
of inventory shortages in all of the eight 
retail stores owned by the plaintiff, but no 
specific defaulters or defalcations were 
identified. The court commented that “Un- 
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der the bookkeeping system used by the 
plaintiff, shortages would be reflected by 
any number of things other than dishonest 
conduct of employees,” and concluded that 
the evidence: 


“| .. creates no more than surmise or 
suspicion that some of the shortages re- 
flected by the inventories might have 
been due to dishonesty on the part of 
an employee or employees. Verdicts may 
not rest upon guess or conjecture, and 
where, as here, the probative force of all 
of the evidence of the peer does not 
go beyond the point of creating a mere 
surmise Or suspicion it becomes the duty 
of the trial court to instruct a verdict for 
the defendant.” 


In Gaytime Frock Co. v. Liberty Mutual 
Insurance Co. (CCA Ill. 1945) 148 Fed. 
(2d) 694, plaintiff “offered to prove what 
constituted normal shrinkage and allow- 
ance for shoplifting in similar type busi- 
nesses,” apparently on the theory that the 
existence of a greater than “normal” inven- 
tory shortage justified the inference that 
the excess constituted a “loss” caused by 
employee dishonesty. This offered evidence 
was rejected. The Court of Appeals said: 


“ |. . In our case there war no direct 
or affirmative proof at all that plaintiff 
had suffered any loss by theft or other 
dishonest act of any employee. To be 
sure, the fact that the shortages were 
caused by the dishonesty of plaintiff's 
employee or employees may be estab- 
lished by circumstantial evidence, but the 
evidence to establish the fact must be 
of such a nature that it is the only con- 
clusion that can fairly or reasonably be 
drawn, that is to say, such evidence must 
fairly and reasonably exclude any other 
explanation.” 


Proof that an inventory shortage is “ab- 
normal,” standing alone, clearly does not 
meet this test. The “abnormal” size of the 
inventory shortage may be due to many 
things other than employee dishonesty, 
and the so-called “shortage” may not re- 
flect any actual loss at all. An “abnormal” 
inventory shortage may furnish the occa- 
sion for investigation by the insured, but 
unless and until the reason for it is defi- 
nitely ascertained, the mere fact that it ex- 
ists does not justify an inference either that 
there has been an actual loss, or that it 
has been caused by the dishonesty of any 
employee. In short, as the court held, in 
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substance, in the Gaytime Frock Co. case, 
the mere fact that an inventory shortage 
is “abnormal” does not, in and of itself, 
prove anything at all with respect to a 
claim under a fidelity bond. 

It has been suggested, in a recent U. S. 
District Court decision (Morrow Retail 
Stores, Inc. v. Hartford Accident & Indem- 
nity Co., U. S. Dist. Ct., Idaho, May 4, 
1953, 111 Fed. Supp. 772), that it is pos- 
sible to establish that maximum losses from 
all causes other than employee dishonesty 
could not exceed a certain amount, and 
that the existence of an “abnormal” inven- 
tory “shortage” in excess of that amount 
may then be shown to establish both em- 
ployee dishonesty and the amount of the 
actual loss. When, as was true in that 
case, the inventory “shortage” itself was 
computed on the basis of estimates or aver- 
ages, the legal soundness of this conclusion 
is very doubtful, to say the least. 


Suppose That There Is Direct Proof of 
Dishonesty on the Part of One or 
More Employees 


When the employee’s dishonesty and the 
extent of the loss attributable to it are 
fully established by direct as distinguished 


from circumstantial evidence, there is, of 
course, little question as to the surety’s 
liability. However, such a simple and clear- 
cut situation seldom occurs in inventory 
shortage cases. 

When direct evidence of dishonesty is 
available, it often consists of the testimony 
of some store detective or shopping service 
agent, who has caught an employee in 
some small misappropriation; the testi- 
mony of customers or other persons who 
have direct knowledge of a few such trans- 
actions; receipts or similar documents 
signed by the accused employee; and ad- 
missions or confessions of the accused em- 
ployee. The difficulty is, that this direct 
evidence often covers only a small part 
of the inventory shortage for which reim- 
bursement is claimed, thus creating a very 
difficult problem for the surety. Does the 
fact that an employee is shown to have 
been dishonest in a number of specific in- 
stances, coupled with the existence of a 
much larger inventory shortage, otherwise 
unexplained, which could have been 
caused in a similar fashion by the same 
employee, justify the inference that such 
employee created the entire inventory 
shortage by committing other dishonest 
acts similar and in addition to those spe- 
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cifically proved? Some cases seem so to 
hold. 

Of course, the problem is not particu- 
larly difficult where an actual loss of spe- 
cific, identified merchandise is established, 
for which the dishonest employee might or 
could have been responsible. Under these 
circumstances, most courts would probably 
leave the entire question of the extent of 
the claimant's loss to the jury. Cases of this 
type include the recent decisions in Stad- 
ham v. Century Indemnity Co. (1950) 167 
Pa. Super. 268, 74 Atl. (2d) 511, and Na- 
tional Shirt & Hat Shops v. American Mo- 
torists Insurance Co. (1952) 234 N. C. 
698, 68 SE. (2d) 824. 

The real difficulty arises when an em- 
ployee has been apprehended on some 
small defalcation, and the insured then 
discovers that it has a large “abnormal” 
inventory shortage for the period in ques- 
tion, which is arrived at by a computation 
based upon average markups, estimated 
gross profits, or the like. “Abnormal” in- 
ventory shortages of this character are 
based on estimates, and are often the prod- 
uct of accounting procedures, and the in- 
surer is understandably skeptical of such 
claims. It is usually impossible in such 
cases, to determine what, if anything, is 
actually missing, other than the few spe- 
cific items which can actually be traced 
to the dishonest employee. At the same 
time, the insured, having caught a dishon- 
est employee redhanded, is usually con- 
vinced that he has actually sustained a 
large loss through additional peculation of 
the same employee; that his accountant’s 
calculations should be taken at face value; 
and that the insurer, therefore, should 
honor his claim in full. 


As above stated, the existence of an “ab- 
normal” inventory shortage logically is of 
no legal significance, when it is predicated, 
upon accountant’s estimates and calcula- 
tions of this character. This remains true, 
even when one or more dishonest em- 
ployees have been apprehended, since the 
amount of the inventory “shortage” does 
not necessarily have any relationship to the 
actual loss sustained through employee dis- 
honesty, and certainly is not a reliable 
measure of that loss. Nevertheless, the ex- 
istence of an “abnormal” inventory short- 
age at the time some employee, or em- 
ployees, is found to be dishonest, undoubt- 
edly creates grave practical problems, as 
far as the adjustment of the claim is con- 
cerned. 
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It is believed, however, that an “abnor. 
mal” inventory shortage of this character 
(i.e., based on accountant’s calculations on 
averages or estimates) has no more legal 
significance when employees can be shown 
to have been dishonest by other proof, than 
when direct evidence of dishonesty is not 
available. In either case, such an inventory 
“shortage” is, at bottom, nothing more 
than the insured’s, or his accountant’s, 
own estimate or opinion of the amount 
of his loss. When the proof shows that ac. 
tual, identifiable inventory items are miss- 
ing, it is a very different matter. 


The Conclusive Proof Clause 


It is now pretty well settled that the 
“Conclusive Proof” clause on fidelity bonds 
simply requires the claimant to prove his 
case by a preponderance of the evidence. 

In Stadham Co. v. Century Indemnity 
Co., (1950) 167 Pa. Super. 268, 74 Atl. (2d) 
511, the court said: 


“The phrase ‘conclusive evidence,’ 
when used in an insurance policy, is not 
to be given its technical meaning; it 
merely serves to cast upon the assured 
the burden of introducing evidence 
which excludes any other theory than 
that the loss was occasioned by the risk 
insured against.” 


In National Shirt and Hat Shops v. 
American Motorists Insurance Co., (1952) 
234 N. C. 698, 68 S. E. (2d) 824, the court 
held that the “conclusive proof clause” did 
no more than impose upon the claimant 
the burden of establishing his claim and 
of excluding all other hypotheses by the 
“greater weight of evidence.” 

All in all, the “conclusive proof” clause, 
as it has been interpreted and applied to 
date, seems to have little, if any, practical 
effect in inventory shortage claims upon 
fidelity bonds, except, perhaps, to insure 
that the claimant must maintain the bur- 
den of establishing the existence of an ac- 
tual loss, and of negating all reasonable 
hypotheses which might account for it, 
other than the dishonesty of his employees. 


CONCLUSION 


The greatest difficulty in inventory 
shortage cases arises from the failure to 
distinguish between inventory shortages 
which represent an actual loss of identifi- 
able goods, wares, or merchandise, and s0- 
called “shortages” which are actually no 
more than generalized estimates. 
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When an actual loss of identifiable goods, 
wares, and merchandise is shown, there 
remains only the relatively simple question 
of whether, and to what extent that loss 
was caused by employee dishonesty. 

When, however, the inventory “shortage” 
in question is really only a generalized es- 
timate, it is impossible, from the inventory 
records, at least to determine whether there 
has really been any actual loss, much less 
the amount of such actual loss as may have 
been sustained, if any. Consequently, the 
daim must actually be procured upon the 
basis of such other evidence as may be 
submitted. 

The following table of additional cases 
and annotations consists of decisions which 
have not been cited or discussed in the 
foregoing article, or in the previous article 
published in the April 1944 Journal (Vol. 
XI, No. 2, Page 32). They relate to or have 
some bearing on the subject matter. They 
were collected by Mr. Bunge and are cited 
here for convenient reference. 
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Report of the Financial Responsibility Laws Committee 


HE scope of this report is “the prob- 
a lem of the uninsured motorist and 
his uncompensated victim,” suggested by 
the speech of the Honorable Alfred 
Bohlinger, Superintendent of Insurance of 
New York at Syracuse 1951. Basic and 
fundamental, of course, is accident preven- 
tion. While traffic safety has to be im- 
pressed on every motorist through legisla- 
tion, enforcement and education, those 


topics are deemed beyond the purview of 
this committee. Opinions and data so well 
covered in prior issues of this Journal, no- 
tably July 1950, October 1951 and July 
1952 should be reviewed by interested read- 
ers. Consideration will be extended to new 
members and readers only by way of a re- 
capitulation. Insurance counsel should be 
well informed with respect to its many 
ramifications, because the subject is of such 
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tremendous importance to the insurance 
business as well as the public. Actually the 
legislative years of 1953 and 1954 may well 
produce such radical changes in leading 
states as would materially affect the live- 
lihoods of all connected with insurance. 
We should be guided accordingly; we 
should be particularly alert and active in 
our opposition to unfavorable legislation 
and militant for suitable laws. 

Should any member wish information 
concerning any act or bill pending in his 
state, including the position taken by the 
organized insurance industry with respect 
thereto, such will be furnished upon re- 
quest to the undersigned chairman of this 
committee. 

In passing, it is recommended that the 
International Association take the neces- 
Sary steps at its next annual meeting to 
change the name of our Committee to the 
more appropriate 
Laws Committee.” 

This report covers the approximate 
period from May 20, 1952 to May 20, 1953. 
The following separate topics may now be 
considered as properly included within the 
scope of the Committee: 


1. FINANCIAL RESPONSIBILITY 
LAWS, “OLD TYPE.” 
SAFETY-RESPONSIBILITY 
LAWS, “SECURITY TYPE.” 
UNSATISFIED JUDGMENT 
FUNDS, “UJF.” 

IMPOUNDING LAWS. 
COMPULSORY INSURANCE 
LAWS. 

AUTOMOBILE COMPENSA- 
TION PLANS. 

INSURANCE DECISIONS—VOL- 
UNTARY AND CERTIFIED 
POLICIES. 


Most of these topics will be considered 
briefly under the following subdivisions: 


A. Explanation or Definition. 
B. Where Enacted; New Acts. 
C. Legislative Developments, viz: 
(1) General Amendments. 
(2) “Tempering” Modifications. 
(3) Operation; Climate for Fu- 
ture Enactments. 


The Committee gratefully acknowledges 
the assistance of the various services, pub- 
lications, reports, digests and charts of the 
Law Department of the Association of Cas- 
ualty and Surety Companies, 60 John 
Street, New York 38, New York under the 
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direction of Ray Murphy, General Counsel, 
Marcus Abramson, Assistant Counsel, and 
A. Farkas, Editor, particularly a copy. 
righted publication of that association en. 
titled “Automobile Liability Security Laws 
of the United States and Canada.” 


I. “Old Type” Laws 


A. The feature of the “Old Type” laws 
is the furnishing of proof of ability to satis. 
fy all liability for future accidents only. 
Such proof is required only after certain 
convictions or the failure to satisfy judg. 
ments. Such laws do not constitute a suf- 
ficient threat to uninsured motorists to in- 
duce them to obtain coverage; they have 
“no teeth” because they are inapplicable 
to past accidents. Sufficient prosecutions 
either criminal or civil to bring the law 
into force simply do not occur. Attorneys 

lainly do not take uncollectible cases to 
judgment. 


Where Enacted—New Acts 


B. This antiquated type of law remains 
unchanged in only four states: District of 
Columbia’; Kansas; New Mexico; and 
South Dakota—and the five Canadian 
provinces: New Brunswick; Ontario; Prince 
Edward Island; Quebec; and Saskatche- 
wan. With reference to Ohio see 2-B, be- 
low. Also note under 3-B, below, that On- 
tario and Prince Edward Island have 
“UJF.” Ontario probably will not achieve 
a maximum of insurance coverage until it 
passes a “Security Type” law. 


Legislative Developments 


C. (1) Ontario—The Highway Traffic 
Act, 153 Amendment—penalties of Sec. 
81 (1) (a) shall not apply to insured mo- 
torists. 


South Dakota—S. B. 32 of Reg. Sess. 1953 
—suspension of license for failure to satisfy 
judgments—effective Jan. 1, 1953. 


2. “Security Type” Laws 


A. Under these Security Type or “Safe- 
ty-Responsibility” laws the motorist must 
post security for each accident on penalty 
of loss of all driving | pom. and he must 
also, for a prescribed or indefinite period, 
furnish proof of ability to pay for future 
accidents. The purpose is to impose such 
severe requirements (in the absence of in- 


*D. of C.—Security Type bill is pending in Con- 
gress. 
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surance) that the motorist is induced to 
obtain necessary coverage voluntarily be- 
fore an accident happens. There does, of 
course, remain the possibility (reduced in 
proportion to the reduction in the number 
of uninsured cars) that the victim of a neg- 
ligent uninsured motorist will remain un- 
compensated. In operation, these laws have 
been highly successful in decreasing the un- 
insured to 5 or 10% and to 3 plus per cent 
in New York (1952). Not to be overlooked 
is the safety factor, resulting from the un- 
insured motorist’s fear of tangling with this 
law. 


Where Enacted; New Acts 


B. This type of law is now in force or 
about to become effective in all but the 
four states and five provinces listed above 
under paragraph 1-B. 

A Summary of “Security Type” Laws 
Newly Enacted 

Citation Effective Date 


H.B. 349 = Ark. 
Reg. Sess. 1953. 


State 


Arkansas 
June 11, 1953 


Act No. 52, Acts 
of 1952. 


Louisiana 


Oct. 1, 1952 


Missouri 


"" Aug. 29, 1958 


Newfoundland Highway Traffic 


Act of 1951, Part 
A April 1, 1952 


New Jersey Chapter 173, 1952 April 1, 1953 


North Carolina Chap. 1300 Ses- 


sion Laws of 1953 


(Tempered) Jan. 1, 1954 


H.B. 168, Laws of 
1951 §§6298-1 to 
6298-93 General 
Code. 


Mar. 1, 1953 

Note: The Arkansas and Ohio laws do 
not follow the model bill of the Association 
of Casualty and Surety Companies entirely. 
Among the variations in Ohio, the claim- 
ant is required to present evidence to the 
Registrar of Motor Vehicles concerning his 
injuries or property damage within 50 days 
from the accident date otherwise, after no- 
tice to such claimant, no deposit of security 
will be required. Releases from the guardi- 
an of a minor for an amount under $200 
will be acceptable without court approval 
(a comendable feature). 
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Legislative Amendments—1953 


C. (1) Hawaii—Chap.—Reg. Sess. 1953— 
requires “proof” upon convictions of un- 
licensed persons—effective May 14, 1953. 


Indiana—Chap. 65 Reg. Sess. 1953—removes 
assessment of expenses on insurers — ef- 
fective March 5, 1953. 


Chap. 276 Reg. Sess. 1953—exempts op- 
erators of post office trucks—approved 
March 14, 1953. 


Towa—Chap. Reg. Sess. 1953 (S. B. 267) 
—insurer to notify Commissioner within 
15 days when policy not in effect, etc.— 
effective July 4, 1953. 


Maine—Chap. 67 Reg. Sess. 1953—period 
for proof limited to three years—Secre- 
tary may suspend or revoke on basis of 
facts in his records (also require proof) 
—effective retroactively to July 26, 1941. 


Maine—Chap Reg. Sess. 1953 (S. B. 
460)—increases insurance limits to 10/20 
and 5—effective 91st day after adjourn- 
ment. 


Maryland—Chap. 582 Reg. Sess. 1953—in- 
creases minimum p.d. for security fol- 
lowing accident to $75; 5 days for re- 
porting; 90 days for Department to act; 
increases limits to 10/20 and 5; no se- 
curity for person whose damages have 
been paid by another; and restoration of 
license and registration when one year 
has elapsed from date of suspension, if 
no suit—effective—June 1, 1953. 


Minnesota—Chap. 258 Reg. Sess. 1953—in- 
creases minimum p.d. accident for secu- 
rity to $100—effective April 8, 1953. 


Minnesota—Chap. 660 Reg. Sess. 1953—in- 
creases insurance limits to 10/20 and 2 
—effective April 24, 1953. 


Nebraska—Chap........Reg. Sess. 1953 — in- 
creases minimum p.d. accident for secu- 
rity to $100. Effective ..__ 


New York—Chap 605 Reg. Sess. 1953—after 
furnishing “proof” for 3 years, insured 
person may substitute standard policy 
on certain conditions—effective April 9, 
1953. 


Ohio—Chap........Reg. Sess. 1953 (H.B. 5)— 
appropriates funds—effective Feb. 26, 
1953. 


Rhode Island—Chap.......Reg. Sess. 1953. 
S. B. 355. Decreases from 3 to 1 year the 
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riod for “proof” after conviction or 
judgment—effective May 1, 1953. 


Tennessee—Chap. 192 Reg. Sess. 1953 — 
brings rent-a-car or truck people fully 
under the act—effective April 10, 1953. 


Utah—Chap Reg. Sess. 1953 (H. B. 
123)—injured person must furnish evi- 
dence of extent of damages within 50 
days from accident date; no security for 
injury to spouse or child; employee's ac- 
cident es all registrations in 
name of employer; chauffeur loses only 
private driving privilege; U. S. A., Utah 
and political subdivision vehicles ex- 
empted; payment to injured by another 
acceptable in place of security—effective 
May 13, 1953. 


Vermont—Chap. Reg. Sess. 1953 (H. B. 
299)—technical changes; exempts parked 
cars—insurer to notify Commissioner in 
15 days if no coverage in effect—effective 
October 1, 1953. S. B. 77 (awaiting 
Governor’s signature) increases insur- 
ance limits to 10/20/2. 


Wisconsin—Chap Reg. Sess. 1953 (S. B. 
47). Awaiting Governor’s signature—in- 
surance limits increased to 10/20 and 5 
—effective 





“Tempering” 


(2) Indications of “tempering” appear 
above in the amendments in certain 
states but they are based mostly on 
sound senctionl experience and should 
make administration more effective. 
However, the following legislative and 
administrative developments would 
seem to defeat the principal purpose 
of the laws or to weaken them: 


Delaware—Chap. Reg. Sess. 1953 (H. B. 
108)—discretionary with Commissioner 
to temper suspension where person’s oc- 
cupation or livelihood require driving 
privileges. 

Montana—Officials will not verify insur- 
ance certificates unless misrepresentation 
is suspected. 


North Carolina—Chap. 1300 (supra) — 
Court review stays suspensions—registra- 
tions not suspended, only licenses. 


South Carolina — Department will “spot 
check” cases for misrepresentations of in- 
surance. (Open to abuse). 
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West Virginia—Chap._....Reg. Sess. 1953 
(S. B. 315)—exempts convictions for driy. 
ing without license as first offense—effec. 
tive June 12, 1953. 


Operation—Climate for Future 


(3) For legislative possibilities present 
and future see Best’s Insurance News, 
Fire and Casualty Editions for No 
vember 1952, page 51, December 1952 
page 95 entitled “Do We Have the 
Answers?” Also March 1953 “Compul- 
sory Liability Insurance.” 


Members of the International Associa- 
tion who are so disposed might use 
their influence to the end that the 
“Old Type” law will be replaced by 
the “Security Type” law in those few 
states and five provinces which have 
not done so and to oppose efforts to 
repeal these laws. 


New York reports that the average 
deposit of security made by uninsured 
motorists has increased from $193 in 
1951 to $203 in 1952. More than 96% 
of cases were insured. 


In South Dakota in 1952 an effort to 
amend the law became involved with 
compulsory insurance provisions in 
the bill and it would have been passed 
except for the untiring efforts of a 
few capable men. The result is that 
the “Old Type” law remained. 1953 
saw a feeble “Judgment Law” passed 
to date. 


New Jersey’s Legislative Committee 
will continue its study (authorized in 
1952) of its new law even before it 
goes into effect. 


There is no definite evidence that the 
Security Type laws have affected acci- 
dent frequency or insurance rates as 
yet according to Insurance Law Jour- 
nal, November 1952, pp. 771, 2 “Re- 
port to the Missouri State Chamber 
of Commerce.” 


In Oklahoma and Texas bills to re- 
peal the law have failed. Similarly in 
South Carolina H. B. 1051 was car- 
ried over to 1954. 


Resolutions are pending to study fi- 
nancial responsibility laws in Con- 
gress H. R. 45; Michigan H. C. R. 55 
and Pennsylvania H. R. 15. 
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Under the Unsatisfied Judgment Fund 
laws motorists and/or insurance com- 
panies supply the cash. The uninsured 
motorist (judgment debtor) loses mo- 
toring privileges until he reimburses 
the fund in full—which few ever do. 
Time and space have been allotted 
here because this plan has been em- 
ployed along with Security Type Laws 
to combat Compulsory Insurance (e.g. 
in N. D., N. J. and Canada) and re- 
cently as a supplement to Compulsory, 
a bill was introduced as a companion 
to the Compulsory bill (both of which 
failed in New York, 1953), called the 
Assigned Case Plan (ACP), proposed 
to fill the gaps left by uninsured “out- 
law” cars, and “out-of-state” cars, also 
“hit and run” and stolen car cases. 
Such would be assigned in rotation 
to and paid by private insurers. The 
idea is to meet one of the UJF’s most 
objectionable features by not permit- 
ting a large fund to get into the hands 
of the state. 


Where Enacted 


See chart analysis. North Dakota and 
New Jersey only in U. S. A. 


Legislative Climate for Future 


(3) Canadians apparently are enthu- 
siastically boosting UJF. On both sides 
of the border, it is argued that while 
these laws admittedly tax the prudent 
insured, the rash uninsured gets ab- 
solutely nothing from the fund—ex- 
cept a notice to repay or else keep off 
the roads. So insureds benefit doubly: 
(1) they are offered a chance to col- 
lect from negligent “judgment proof” 
drivers and (2) they reap the safety 
factor of the removal of the uninsured 
and their “jalopies” from the high- 
ways—if this can be enforced. 


Your Committee has an open mind. 
Most insurance executives have op- 
posed UJF—but many of them would 

refer it to Compulsory Insurance. It 
is considered ‘socialistic’ and may 
prove unworkable in times of depres- 
sion; if successful it will be touted as 
a replacement for private insurance; 
it cries out for efficient administration 
—which politics seldom permits. Some 
insurance men and lawyers (e.g. 
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Henry Moser of Allstate and Associa. 
tion of the Bar of City of New York) 
favor this law; other “authorities” be. 
lieve that 1953-54 will see the choice 
of either Us or Compulsory (and 
perhaps both, in New York, Califor. 
nia, Pennsylvania and other states). 
The former seems the lesser evil to us. 
Perhaps the New Jersey plan is the 
answer. Insurance department people 
there are boosters. 


Legislative Action 1953 


A large crop of UJF bills was intro. 
duced this year but none have passed. 
There are four bills pending in New 
Jersey to amend: H. B. 158, 357, 447 
and S. B. 307. In North Dakota S. B. 
201 amending the UJF was enacted- 
the Fund must be named as defendant 
and attorney general shall defend or 


appoint special counsel (good)—effec- 





4. Impounding Laws 


The purpose of automobile impound- 
ing laws is to further persuade motor- 
ists to insure—to add “teeth” to a Se- 
curity Type law. Generally, if “secu- 
rity” (or insurance) is not immediately 
deposited, (or certified) the police 
must impound the car until: (1) a re- 
lease is obtained from the injured or 
damaged party and (2) proof of fi- 
nancial responsibility for future acci- 
dents is certified. If no claimant ac 
tion results in six months, the car is 
released. Several Canadian provinces 
have and recommend it. None of our 
states has such a law. 


Where Enacted Misc. Features 


Impounding discretionary, in 
case of B.I., death or $75 pd. 


Compulsory—B.I., death or $50 
(1948) pd. 


Compulsory—B.I., death or $50 
p.d. 


Compulsory—B.I. or p.d. in any 
amount, upon application of 
claimant. Vehicle released on 
$500 max. security in form of 
ins. policy or otherwise etc. 


(Note: Most of the areas affected are not heav- 


(1930)? 


ily industrialized nor thickly populated). 


C. 


(3) “Security” type plus “Impound. 
ing” laws have been credited with re 
ing the percentage of uninsured cals 
to 5%. Such laws have been urged by 
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prominent Americans including bar as- 
sociations and insurance counsel who 
have studied the problem (e.g. Henry 
Moser, Esq. of Allstate); have been 
= by the Association of the Bar 
of the City of New York and producer 
agents’) organizations there; also in 
Wisconsin. They would be effective 
only as the public sees them vigorously 
and impartially enforced. One advan- 
tage is the removal of the accident car 
from the road whenever its operator 
is uninsured. “Tempering” in favor 
of cars essential to livelihood of own- 
ers—alas, could hardly be avoided; still 
worse would be laxity in areas con- 
trolled by “political machines”—con- 
ditions not so important in Canada 
nor in most “low rated” territories. 
The committee has an open mind; 
obviously the enforcement problem is 
paramount in thickly settled areas, 
where the protection is most needed. 


“Impoundment” bills were introduced 
this year in Connecticut, New York 
and Wisconsin. The Connecticut and 
New York bills failed but the Wiscon- 
sin bill is still pending. 


5. Compulsory Automobile Insurance 


A. Such a law makes the purchase of a 


statutory liability policy a prerequisite 
to the registration or use of a vehicle. 
Massachusetts (the only state so far) 
requires all residents and, effective 
July 23, 1952, non-resident owners, 
lessees or bailees, having a place of 
business in that state and using cars 
or trailers in connection with said 
place, to insure and to register therein. 


Where Enacted—New Acts 


Most states and the Federal Govern- 
ment have required such insurance as 
a condition for licenses to carry per- 
sons or property for hire. Massachu- 
setts has had compulsory bodily injury 
liability insurance since 1927. (In his 
message to its legislature for 1953, the 
newly elected governor, Hon. C. A. 
Herter expressed his disapproval of 
this law in no uncertain terms). New 
York (1951), Rhode Island and Con- 
necticut have compulsory insurance 
laws for minors owning cars; New 
York (1952) for minor operators, also 
Connecticut for minor operators be- 
tween 16 and 18 years. The Connecti- 
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cut limits are 20/20/1; New York's are 
10/20/5 and Rhode Island’s are 5/10/1 
in such cases. 


Operation— 
Climate for Future Enactments 


(3) Opponents, usually but not neces- 

sarily connected with the automobile 

insurance business (including agents 

and brokers) vigorously object to Com- 

a Insurance. Briefly they feel 
at: 


(a) It does nothing to attack the source 
of the problem, namely, the appall- 
ing frequency and increasing sever- 
ity of accidents; on the contrary it 
appears to aggravate this already in- 
tolerable situation; it glosses over 
or mollifies the real disease: careless- 
ness and laxity of enforcement of 
traffic laws. 

It, of course, appeals to many, in- 
cluding politicians and greedy plain- 
tiff’s attorneys (who may be cutting 
their own throats); it will substitute 
more rigid (even than now) bureau- 
cratic controls over the business; 
and will probably revert to state in- 
surance in most states. 

It will increase (rather than de- 
crease) insurance premiums to each 
motorist; as verdicts and settlements 
must increase, somebody has to pay— 
the motorist—““You know who.” 

The logical result, if and when con- 
trolled by monopolized state insur- 
ance funds, is of course further po- 
litical mismanagement. 

The trend under “Compulsory” is 
for decreased or minimum limits 
and coverage—whereas today most 
people carry excess limits—and med- 
ical reimbursement insurance too. 
It will not avail the negligent 
against either the careful or negli- 
gent defendant (in most states). 


The New York legislature of 1953 de- 
feated “Compulsory.” Proponents opening 
and closing guns were fired by Governor 
Dewey, himself. The opposition was too 
strong. Organized companies, agents, brok- 
ers, other insurance executives, even the 
Association of the Bar of the City of New 
York widely published reports of their ob- 
jections to this law. American Mutual Al- 
liance turned up for the bill. The “vic- 
tory” has been termed merely an armis- 
tice; next year may see a different result— 
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unless the insurance industry presents a 
more united front in favor of constructive 
proposals. Extremely close votes featured 
the defeat of the bills introduced in twen- 
ty-four states this year. 

In Wisconsin an interim legislative com- 
mission opposed Compulsory Insurance, 
giving good reasons, as above stated. “Com- 

ulsory” for minors hinges on a bill pend- 
ing in Illinois, having failed in Ark., Ind., 
and N. H. 

The California bill has apparently been 
defeated for 1953. 

Bills have been and will undoubtedly 
be introduced again and vigorously pressed 
in at least half of the 1953-1954 legislatures. 


Note: By next May several states will 
have gone “over the hill,” if the opposi- 
tion is not militant. Use your influence 
now to promote a program less likely to 
injure private enterprise. 


6. Automobile Compensation 
Plans 


One feature of “Compensation Plans” 
(which have been advocated occasion- 
ally but vigorously for over 25 years) 
is most objectionable to insurers and 
lawyers: the abolition of liability for 
negligence and damages. Weekly or 
monthly benefits, plus medical and 
hospital expenses are awarded to all, 
regardless of fault (as in Workmen’s 
Compensation Laws). Such plans may 
be open to private insurers and to 
competing state funds or limited to 
monopolistic state funds, but they 
necessarily are compulsory. Such laws 
do not necessarily include the aboli- 
tion of negligence and damages but 
may be operated as an adjunct to pres- 
ent principles of tort liability as in 
the Saskatchewan Plan. There the 
state fund writes practically all of the 
automobile insurance business (but 
private insurers do some _ business, 
more each year). That province's gov- 
ernment is in control of a socialistic 
party (C.C.F.), supported by a major- 
ity of its overwhelmingly rural popu- 
lation. This plan exists nowhere else 
in America. 


Operation— 
Climate for Future Enactments 


(3) The Saskatchewan Plan and argu- 
ments pro and con are discussed in 
detail in “The Problem of the Unin- 
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sured Motorist” (1951), a publication 
of the Insurance Department of New 
York, Albany, New York, and previous. 
ly by Superintendent Alfred J. Boh. 
linger in Best’s Insurance News Fire 
and Casualty Edition for June 1951 at 
p- 21, “The Uninsured Motorist.” 
These reports concluded: such plans 
were impractical and too expensive; 
they could lead certainly to state op. 
erated insurance funds. Recent reports 
from Saskatchewan forecast increases 
in the rates to motorists for 1953, 
ranging from 10 to 100 per cent, the 
fund presently being operated “on a 
deficit basis.” (The Government In- 
surance Office still promises a 50% 
saving over current rates elsewhere). 


Evidently such plans offer no particu- 
lar economy nor relief for the motor- 
ing public generally. Any reduction in 
rates to motorists must be made up 
in general taxation. Our industrial 
and thickly populated states, where 
the same benefits would undoubtedly 
cost motorists considerably more than 
they do in Saskatchewan, offer seem- 
ingly impossible barriers. The safety 
factor is very low—since careful and 
careless would collect alike. 


Assemblyman Collins of San Francis- 
co, California introduced such a bill 
(H. B. 8) in that state (Journal of 
Commerce, 1/12/53). It failed. 


7. Insurance Decisions—Voluntary and 
Certified Policies 


This innovation to the Committee’s an- 
nual report should build up a reference 
source of some value—as recent decisions 
are added yearly. Cf. 1 A.L.R. 2d 822; | 
Insurance Policy Annotations—ABA 94; 
“Automobile Liability Security Laws” As- 
sociation of C. & S. Co.’s “Decisions and 
Opinions” revised to November 1952; “Im- 
pact of Financial Responsibility on Auto- 
mobile Liability Insurance” Billings, In- 
surance Law Journal, December 1949, p. 
871 and “A Guide to the Automobile Pol- 
icy,” id. p. 869. 

Some courts and writers, Mr. Billings for 
example, in his very comprehensive article 
(supra), do not distinguish between “vol- 
untary” coverage and “required” or “cer- 
tified” policies. The latter, being “proof of 
financial responsibility,” according to all 
of these laws, establishes “absolute liabil- 
ity” upon the insurer, in favor of injured 
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parties, subject only to the “reimbursement 
cause,” as against the insured. This dis- 
tinction between “automobile liability in- 
surance (standard) policies” which will 
satisfy the requirements of “security fol- 
lowing accidents” and “proof” for future 
accidents should be kept constantly in 
mind in reviewing the cases. For one thing, 
there is an additional premium for certifi- 
cated policies (i.e. SR22 filed by insurer— 
calls for surcharge on standard rates). 


Digest of Cases on Insurance 


California—Liability is not absolute under 
a “Financial Responsibility Endorse- 
ment” except as to persons subject to 
the requirement of “proof.” State Com- 
pensation Insurance Fund v. Bankers In- 
demnity Insurance Co., 106 F. 2d 368 
(CCA 9th 1939). 


Illinois—Where the policy was not certi- 
fied prior to the accident, an exclusion 
of wilful, wanton or intentional acts was 
valid under the Financial Responsibility 
Act. Hill v. Standard Casualty Co. (1940, 
CCA) 110 F. 2d 1001. 


As an example of the failure to apply 
the distinction noted above, probably 
caused by the lack of clarity in the stat- 
ute which refers to “a motor vehicle li- 
ability or operator’s policy” as “proof” 
and “a liabilit licy” as “security,” 
(Sec. 42-11 v. Sec. 42-12) where insurer 
had certified its policy under “Illinois 
Truck Act” (but not under Sec. 42-11 
of the Financial Responsibility Law) the 
compulsory omnibus clause of that Law 
was held to cover operator, under a ga- 
rage policy which did not afford omni- 
bus coverage. Landis, for Use of Talley 
v. New Amsterdam Casualty Co., 107 
N. E. 2d 187 (App. Ct., 4th Dist. of II- 
linois, 1952). 


Indiana—No coverage for operator. (Policy 
not required). Shadow v. Standard Acct- 
dent Insurance Co., 111 Ind. App. 19, 
39 N. E. 2d 493, 13 Auto Cases 906 
(1942). 


lowa—Filing of SR21 “Notice of Policy in 
Effect” held not a “Certificate of Proof” 


and insurer could plead policy was void 
ab initio for fraud. Hooster Casualty Co. 
of Indiana v. Fox et al (1952) 102 F. 
Supp. 214, 37 CCH Auto Cases 1010. 


Kentucky—Policy defenses of lack of coop- 
eration and late notice were available to 
insurer where policy not “required.” 
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Travelers Insurance Co. v. Boyd, 228 
S.W. 2d 421 (1949). 


Maryland—Coverage required for taxis and 


commercial vehicles. Liability absolute. 
Keystone Mutual Casualty Co. v. Hinds, 
180 Md. 676, 26 A 2d 761, 15 Auto Cases 
251 (1942). 


Massachusetts—Numerous decisions apply- 


ing the statutory coverage—not pertinent 
outside of the state (as yet). Of interest 
to non-resident owners, lessees or bailees 
having businesses in Massachusetts and 
using cars there in connection with such 
businesses—but without Massachusetts 
registration and statutory coverage: own- 
er of motorcycle improperly registered 
denied recovery under the “outlaw” rule. 
Bevacqua v. Ryan, 326 Mass. 137, 93 
N.E. 2d 270, also see Bean v. Leonard, 
83 N.E. 2d 443, 323 Mass. 606. 


New Hampshire—The violation of the con- 


dition for coverage of “Newly Acquired 
Automobiles” by the insured, who failed 
to give proper notice, does not defeat 
the coverage as to third parties up to 
statutory limits 5/10. Farm Bureau Auto 
Ins. Co. v. Martin, 84 A. 2d 823, 97 N. H. 
196 (1951), 37 Auto Cases 798, (3 to 2 
decision with strong dissent that policy 
was not “required” so liability not ab- 
solute). Required policy covered opera- 
tion of loading device. American Mutual 
Liab. Ins. Co. v. Chaput, 60A. 2d 118 
(1948), 95 N. H. 208. 


Deliberate acts of insured covered (pol- 
icy not required). Hartford Accident & 
Ind. Co. v. Wolbarst (1948) 57 A. 2d 151, 
28 Auto Cases 1013, 95 N. H. 40. 


New Jersey—Rule seems well established 


that if insured had brought himself un- 
der the Act prior to the accident or was 
of a class for which proof required, the 
absolute liability provisions will be ap- 
plied in favor of third persons, preclud- 
ing any policy defenses including mis- 
representation in the procurement of the 
policy, even though proof not called for 
by Commissioner. Atlantic Casualty Ins. 
Co. v. Bingham et al, 83 A. 2d 363 (15 
N. J. Super 1951) aff'd. 18 N. J. Super 
170, 86 A. 2d 792. Aff'd 10 N. J. 460, 
92 A. 2d 1 (11-3-52). 


New York—Applies correct rule of no ab- 


solute liability, if insurance not required 
under the act. Cohen v. Metropolitan 
Casualty Ins. Co. (1931) 252 N. Y. S. 
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841; American Lumbermens Ins. Co. v. sioner had agreed with Bureau that ex. 
Trask (1933) 266 N. Y. S. 1 aff'd. no tra copy filed to turn up on expiration 
opinion 264 N. Y. 545; hired auto en- date was O. K. Held: no further notice 
dorsement does not cover lessee. Chesher necessary. Zurich General Accident In. 
v. U. S. Casualty Co. (1952) 38 Auto surance Co. v. Taylor, 38 F. Supp. 159 
Cases 593, 303 N. Y. 589, 105 N. E. 2d (D. C., S. D,. W. Va. 1941). 


99. Permissive use: member of household 

North Carolina—Operator’s policy, certi- not named in policy could not grant per. 
fied under the statute, does not cover mission. (A required policy). Adkins », 
permissive user of insured’s car. Russell Inl’d Mut., 20 S. E. 2d 471 (1942), 124 
v. Lumbermens Mutual Casualty Co., W. Va. 388. 


237 N. C. 220, 74 S. E. 2d 615. (2-25-53). Wisconsin—Constitutionality upheld. State 


Ohio—One court held that insurer under of Wisconsin v. Stehlek, 262 Wis. 642, 56 
a certified policy was not liable where it N. W. 2d 514 (Sup. Ct. unanimously re. 
had absolutely no notice of the pendency versed Milwaukee County Dist. Ct., Jan. 
of the action. (Should work no hard- 6, 1953 not ins. case). Wis. Code §85:93 
ship as attorney can ascertain and notify creates direct liability to third parties 
insurer whose name appears on SR22 on as of time of accident (based on liability 
file.) Gergely v. The Pioneer Mutual of insured but not contingent on judg. 
Casualty Co Ohio App... 26 Auto ment against him). It will be read into 


Cases 1148, 74 N. E. 2d 432 policy, whether certified or not (also, by 
. ne ; the way, see written agreement between 


Omnibus coverage not extended if use insurers and Commissioner of Insurance.) 
not permitted by insured. Gulla v. Reyn- Does not apply to action by insured v. 
olds (1949) 151 O. S. 147, 85 N. E. 2d insurer, Heinzen v. Nuprienok, 208 Wis. 
116. 512, 243 N. W. 448 (1932). 


Pennsylvania—Exclusion of property “in Insured not necessary party even though 
charge of” not enforceable where in- accident occurred outside the state. 


sured under a certified operator's policy Oertel v. Williams, 214 Wis. 68, 251 N.W. 
unlawfully took and damaged a car with- 465 (1933). 

out consent of owner. Shy v. Keystone 

Mutual Casualty Co., 150 Pa. Super 613, CONCLUSION 
29 A. 2d 230 (1942). 


With 44 state legislatures in session this 
year, this report is unduly long. It is timely 
Under certified policy the drive-other- and of vital importance to all our mem- 
car coverage was not excess coverage but _ bers, their clients and the public. Let your 
absolute and primary. Polonitz v. Wasil- ideas for a constructive program be known 
indra, 155 Pa. Super 62, 37 A. 2d 136, -—to the insurance companies and your 
(1944). legislators. 


Certified operator’s policy covered Our purpose has been merely to acquaint 


: you with some of the thinking on this 
re ting a kcye Nurat SOmPeN opi and ome chao, id 
Casualty, 357 Pa. 253, 53 A. 2d 539 “™Y Prove usetul. 
(1947). Respectfully submitted, 


: ‘ ALLAN P. Gowan, Chairman 
Vermont—Policy filed under Law (re- KENNETH B. Cope, Vice Chairman 


quired); nevertheless breach of warranty VaYNE M. ARMSTRONG 
against carrying passengers for hire Epwarp J. ASCHER 
avoided coverage. American Fidelity and Lesure P. BEARD 
Casualty Co. v. Provencher, 90 N. H. 16, Ropert L. EARNEST 

3 A. 2d 824 (1939), construing Vt. law. WILLIAM H. FREEMAN 


Virginia—Weight of authority favors rule J. H. Goncwer 
that the Act is not applicable to “volun- STANLEY B. Lone 
tary” policy. Farm Bureau Mutual Auto James A. Ross 


Ins. Co. v. Hammer, 177 F. 2d 793 (1949). Mark TOWNSEND, JR. 
WAYNE VEATCH 
West Virginia—What constitutes notice of MAvRICE J. WILSON 


expiration of certified policy? Commis- Tuomas N. PHELAN, Ex Officio 
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Report of the Fire and Inland Marine Committee 


OUR Fire and Inland Marine Com- 

mittee has functioned only to the ex- 
tent of requesting an opportunity to pre- 
sent a speaker for the open forum at the 
Quebec meeting and of preparing some 
recommendations for future activities of 
the Committee. 

We find that considerable interest is be- 
ing manifested in the coverage afforded by 
fire and inland marine insurance policies 
and feel that a discussion of this subject 
during the open forum or the presentation 
of a paper treating of the subject is highly 
desirable. 

We recommend that a sub-committee be 
appointed to collect decisions involving the 
construction of fire and inland marine pol- 
icies and that the citations and points in- 
volved be made available to the Associa- 
tion. 


We further recommend that cooperation 
be continued with industry’s Joint Fire 
and Marine Insurance Committee on Ra- 
diation. 

Respectfully submitted, 
ALEXIs J. RoGosk1, Chairman 
LAMAR CeciL, Vice Chairman 
HArRoLp Scott BAILE 
P. A. BIENVENU 
E. H. Borce.t 
Gorpbon R. CLOsE 
THOMAS P. CuRTIN 
Rosert B. Ety, III 
PINKNEY GRISSOM 
Cuartes D. Hurt 

. Lance LAZzonBy 

. L. THORNBURY 
WILLIAM H. Trisou 

MELvIN H. ZuRETT 
Georce W. Yancey, Ex Officio 


Report of the Life Insurance Committee 


OUR Committee has, this year as in 

former years, confined its observa- 
tions to a study and reporting of court de- 
cisions of unusual importance to the life 
insurance fraternity and a reference to 
some new life insurance legislation. 


Korea—Is It War? 


Prominent in this category has been the 
timely subject whether the Korean conflict 
is war. It is no news that the forces of our 
country have been fighting and dying for 
three years in large numbers, and it would 
seem too obvious for controversy that in 
so doing they are engaged in war in any 
sense of the word. The question has arisen 
because of the usual exclusion from cover- 
age in Double Indemnity life insurance 
which relieves the insurer from liability 
where death results from accidental means 
if the insured is “in the military or naval 
service in time of war” or language of sim- 
ilar import. 

_ Many courts have considered the subject 
since last year’s Committee reported. They 
have had to determine whether the word 
“war” used in the policies is intended to 


mean only a declared or “legal” war rather 
than a war in the practical sense and with- 
in the common understanding of men. 
The first of these decisions by an ap- 
pellate court of a state to attract outstand- 
ing attention was by the Superior Court 
of Pennsylvania in Beley v. Pennsylvania 
Mutual Life Ins. Co., 15 L. C. 490. A com- 
panion decision was Harding v. Same, 15 
L. C. 560. These decisions were affirmed 
by the Supreme Court of Pennsylvania, 95 
Atl. 2d 202 and 221 respectively. To indi- 
cate the importance of the decision, the 
justices of the Supreme Court in the Beley 
case wrote four opinions, two concurring 
and two dissenting. They wrote three in 
the Harding case, one for the majority and 
two dissenting. The policy in each case 
provided that the company would not be 
liable for the accidental death benefit “. . . 
if said death shall result by reason of . . . 
military service in time of war.” Mr. Beley 
was killed in action in Korea and Mr. 
Harding was killed in a railroad accident 
en route to a military training camp in 
Indiana. In each case the court in sub- 
stance briefly stated, decided it could not 
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take judicial notice that the fighting in 
Korea was war until the United States Gov- 
ernment by some act or declaration recog- 
nized that it was war. It said the nation 
was not at “war” in the technical sense, 
and that was the sense in which the word 
was used in the policies. The trial court, 
the Allegheny County Court, in a well rea- 
soned opinion, with one dissenting opin- 
ion, went fully into the history of the 
United Nations’ action, cited many provi- 
sions of the United Nations Charter and 
reached the opposite conclusion, saying: 


“Make no mistake about it. This is a 
full fledged war, not only actual and 
realistic but politically determined as 
well. A war too then of which the courts 
by law can take judicial notice. 


Another decision of outstanding impor- 
tance was handed down May 20, 1953 by 
Federal District Judge Westover of the 
United States District Court, Southern Dis- 
trict of California, in Weissman v. Metro- 
politan Life Insurance Company, unre- 
ported. There, young Mr. Weissman was 
insured under a policy issued to him when 
fourteen years of age. It contained provi- 


sion for double indemnity. That provision 


had an exclusion from coverage which re- 
lieved the insurer of liability if death oc- 
curred “while the insured is in the mili- 
tary, naval or air forces of any country at 
war.” Mr. Weissman was inducted into the 
military services of the United States of 
America on January 17, 1951 and was 
killed in action in Korea on August 31, 
1951. When sued for double indemnity the 
insurer defended by asserting the exclusion 
clause. In deciding the issue thus raised in 
favor of the insurer and holding that the 
conflict raging in Korea is “war” within 
the meaning of the insurance policy, the 
judge reasoned that at the time that Weiss- 
man was insured—only fourteen years of 
age—there was doubtless no thought in the 
minds of the parties that he would be 
killed fighting an enemy and so, when they 
executed the contract they understood so 
well the popular meaning of the word 
“war” that there was no necessity for de- 
fining it. Of course, plaintiff contended 
that the company in using the word must 
have intended the strict legal sense—its 
constitutional sense—but the court said 
that ever since the adoption of the Consti- 
tution there has been controversy as to the 
meaning of the term “war.” Of course, the 
Constitution gives only Congress the power 
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to declare war. Hence the argument there 
could be no war unless Congress had de. 
clared it and, until it had, a court could 
not take judicial notice. However, the 
judge referred to the prize cases which con- 
sidered whether the civil war was a war. 
He quoted effectively from the opinion in 
that case where there was no declaration 
of war by. saying: 

“They cannot ask a court to affect a 
technical ignorance of the existence of 
a war, which all the world acknowledges 
to be the greatest civil war known in the 
history of the human race. . . . If it were 
necessary to the technical existence of a 
war, that it should have a legislative 
sanction, we find it in almost every act 
passed at the extraordinary session of the 
Legislature of 1861, which was wholly 
employed in enacting laws to enable the 
Government to prosecute the war with 
vigor and efficiency. .. . ” 

Applying this reasoning to the Korean 
conflict, Judge Westover reasoned that, be- 
cause Congress had seen fit to provide 
money necessary to carry on the conflict, 
he felt justified in finding that, if a decla- 
ration of war were necessary, the Korean 
conflict has received the sanction of Con- 
gress which, in effect, he seems to say, was 
tantamount to a declaration. He concluded 
with the observation that he doubted there 
was any question in the minds of the ma- 
jority of the people of this country that 
the conflict in Korea was anything but war. 

Another decision on this point was 
Western Life Insurance Company v. Mead- 
ows, Texas Civil Appeals, handed down 
March 6, 1953, in which the _ insurer 
thought it was relieved from liability for 
double indemnity “if the Insured should 
be in military, naval or allied services in 
time of war” or for participation in aero- 
nautics “in time of war.” Death resulted 
from military plane crash in Alaska while 
the insured was in the Army and rode as 
a passenger. The judgment went against 
the company on the holding that the Ko- 
rean conflict is not a war, based on the 
holdings in the Beley and Harding cases 
above. 

That the Korean conflict was war was 
held in the following decisions: 

Douglas Mfg. v. Clayton Bros. (unre- 

ported) Circuit Court, Douglas Coun- 

ty, Oregon, 1952. 

Tanner v. Universal Life Ins. Co., (un- 

reported) Circuit Court, Norfolk 

County, Virginia, 1952. 
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United States v. Anderson, 1 C. M. R. 
345 (U. S. Board of Review, 1952) 
N. D. Attorney General’s opinion, De- 
cember 20, 1951. 

Gray v. Southern Aid Life Ins. Co., 15 
L. C. 507. Municipal Ct., D. C., June 
5, 1952. 


Contra decisions: 


McClintic v. Metropolitan Life Ins. Co. 
(unreported) Super Ct., Marion Co. 
Ind., February 17, 1953. 

Dean v. Atlantic Life Ins. Co. (unre- 
ported) Circuit Ct., Wisc. Co., Va., 
January 31, 1953. 


There are several pending undecided 
cases involving this point, so it is apparent 
it is of unusual interest to the insurance 
fraternity. 


Attachment—Annuity 


Hoffman v. Hoffman, et al (New Jersey 
Supreme Court, November 12, 1951) 84 A. 
2d 441. 

The primary question submitted to the 
court for decision on these appeals is 
whether payments under this Group insur- 
ance policy with annuities payable to a 
man after retirement who is not a resident 
of this state, are subject to attachment by 
his former wife to pay accrued alimony 
under a judgment or decree of a court in 
a foreign state, the wife also being non- 
resident here, where the terms of the an- 
nuity policy prohibit assignment by volun- 
tary act or by operation of law. 

The Supreme Court said: 


“By clear and itive language the 
garnishee excluded an obligation to pay 
annuity benefits to anyone other than 
the annuitant... . Unless the plan 
adopted in the insurance contract was 
in violation of public policy, it must be 
upheld. There is no specific statute re- 
lating to such an exemption in this state. 

* * * 


“We are of the opinion that the theory 
upon which ‘spendthrift trusts’ are 
pierced elsewhere for the benefit of a 
divorced wife should not be extended 
to cover the present case when the lan- 
guage of the insurance policy is so posi- 
tive ‘or by operation of law.’ That is to 
say, we are confronted with conflicting 
phases of public policy. On the one 
hand that policy of this state which up- 
holds the provisions of this group insur- 
ance contract as a social security measure 


to protect retired employees in their old 
age, and that principle asserted by the 
plaintiff which if it is applicable here 
permits a divorced wife to pierce a 
‘spendthrift trust’ created for her hus- 
band’s benefit. It seems judicious to 
leave any further pronouncement to the 
legislature. 
* * * 

“We are of the opinion that the pro- 
visions of the group insurance contract 
involved in this litigation were valid 
and enforceable and were not violative 
of any common law, constitutional or 
statutory provision, and the judgment of 
the trial court should be reversed and 
the attachment dismissed.” 


Binding Receipt 


Corn v. United American Life Ins. Co. 
(U. S. District Court, D. Colorado. April 
10, 1952) 104 Fed. Supp. 612. 

The application for an insurance policy 
of the defendant consisted of two parts: 
Part 1 contained the application for insur- 
ance and Part 2 comprised the medical or 
health questionnaire. The applicant exe- 
cuted Part 1 and delivered it to the agent, 
together with a check to cover the first 
year’s premium on the policy. Although 
the applicant was reminded on several oc- 
casions by the defendant of the necessity 
for a medical examination, he failed to 
take the same. The applicant was killed 
in an airplane accident before Part 2 of 
the application was completed. The de- 
fendant denied liability and made a ten- 
der of the premium which was refused and 
thereafter suit was instituted. The court 
granted the motion of defendant for sum- 
mary judgment and said: 


“There is some confusion among the 
authorities as to the legal effect of the 
arrangement disclosed | the record 
herein. From a — of these decisions, 
the court is satisfied that many of the 
seeming conflicts and the conclusions 
reached therein may be accounted for 
by the factual differences in the terms 
of the individual contracts involved. The 
court, therefore, believes that each con- 
tract for interim insurance should be 
measured on its own merits and in the 
light of its own — wording. See 
Stonsz v. Equitable Life Assurance So- 
ciety, 324 Pa. 97, 187 A. 403; Colorado 
Life Co. v. Teague, Tex. Civ. App. 117 
S. W. 2d 849. So considered, there can 
be little doubt that the hereinabove- 
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italicized provisos (in Section 2, Part One 
of the application and in paragraph 
“first” of the premium receipt), consti- 
tuted conditions precedent to the effec- 
tuation of interim insurance pending is- 
suance of a permanent policy.” 


To the same effect is Paulk v. State Mu- 
tual Life Ins. Co. (Court of Appeals of 
Georgia. February 28, 1952). 69 S. E. 2d 
777. 


Divorce 


Gross v. Gross and Prudential, Third 
Party (New York Supreme Court, Appel- 
late Division, June, 1952) 114 N. Y. S. 
(2nd) 117. 

The Prudential issued a policy on the 
life of defendant Gross. Three children of 
the insured were designated as the bene- 
ficiaries therein. The plaintiff, wife of the 
insured, secured a judgment of separation 
and subsequently a judgment for unpaid 
alimony was entered in her favor against 
the insured. Third party proceedings were 
instituted by the wife against the Pruden- 
tial and an order was entered by the lower 
court, directing the company to pay the 
cash surrender value of the policy to the 
wife. The company appealed. 

The company contended that the pro- 
ceeds and avails of the policy were exempt 
under Section 166 of the New York In- 
surance Law and that the company was 
not indebted to the insured since he had 
not applied for the cash surrender value. 
The wife relied principally on three deci- 
sions at Special Term which held that the 
exemption statute did not apply to an ali- 
mony creditor. She further contended that 
the company would be protected since the 
insured was before the court and would 
be bound by its order. 


The Appellate Division held: Section 
166 of the New York Insurance Law is 
determinative of the question. The status 
of the wife is that of a judgment creditor. 
There can be no doubt from the language 
of the statute that it applies to all judg- 
ment creditors. There is no specific ex- 
ception in the statute in favor of a wife 
and the court cannot read an exception 
into the plain language of the legislature. 
Judgment reversed. 

Whitelaw v. Whitelaw (Ohio Court of 
Appeals, September 29, 1952) 15 C. C. H. 
Life Cases 628. 

At the time the plaintiff filed her action 
for divorce she had in her possession two 
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policies issued by Prudential on the life 
of defendant and prayed the court to 
award all the right, title and interest of 
the defendant therein to her. Defendant 
insured was not served personally nor did 
he enter an appearance in the action. Sery- 
ice was made upon defendant by publica- 
tion only. Prudential was made a party de. 
fendant and filed a motion to dismiss 
which was overruled by the court and 
judgment was entered for plaintiff, grant- 
ing complete control and ownership of the 
policies to her. On appeal the Court of 
Appeals held that the court below was 
without authority to award the policies to 
plaintiff where nonresident was served by 
publication only and reversed the judg- 
ment. 


Group Annuity 


Gelhaus et al v. Eastern Air Lines, Inc., 
et al (U. S. District Court of Appeals, 
Fifth Circuit, March 6, 1952. Rehearing 
denied April 10, 1952). 194 F. 2d 772. 

In this suit for damages for breach of 
contract of employment, to which the Pru- 
dential was also a party, plaintiff con- 
tended that by virtue of the terms and 
provisions of the Eastern Air Lines Retire- 
ment Plan, which plaintiff joined, a con- 
tract of employment could not be termi- 
nated without a showing of substantial 
cause therefor; but that, notwithstanding 
this, he was wrongfully discharged with- 
out cause. The United States District Court 
for the Southern District of Florida 
granted defendant’s motion for summary 
judgment and plaintiff appealed. The 
Court of Appeals held that when a con- 
tract of employment stated it might be 
terminated at will of employer, participa- 
tion by employee in Group Annuity Plan 
did not give rights to contract of employ- 
ment which could not be terminated ex- 
cept for substantial cause when the plan 
itself provided for cancellation and em- 
ployee had signed application for and re- 
ceived refund of payments and had given 
release to insurer. Judgment affirmed. 


Misrepresentation—Tender 


Smith v. Prudential (Indiana Supreme 
Court, Oct. 7, 1952) 108 N. E. 2d 61. 

The insured was in the Armed Forces 
until May, 1946. In March of that year 
he contracted rheumatic fever which re- 
sulted in a leaking of two major valves in 
his heart. He received medical treatments 
at two Army hospitals and ultimately was 
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discharged from service on the basis of 
total disability. Subsequently, on Septem- 
ber 9, 1946 the defendant issued a policy 
on his life based on an application for in- 
surance, wherein the insured denied any 
prior medical history. The insured was 
killed in an automobile accident on No- 
vember 3, 1946. Upon investigation of the 
daim the defendant learned of the mate- 
rial misrepresentations made by the in- 
sured and denied liability. A tender of the 
premium with interest was made to the 
beneficiary and refused. Suit followed. At 
the conclusion of the trial the jury re- 
turned a verdict for the plaintiff. The 
trial court overruled defendant’s motion 
for a directed verdict, as well as its mo- 
tion for a new trial and the defendant ap- 
pealed from the judgment entered on the 
verdict. The Appellate Court, relying in 
part on the decision of the Supreme Court 
in the case of National Life and Accident 
Co. v. Ransbottom, 28 N. E. 2d 78, wherein 
it was held 


“.,. although there are perhaps loose 
statements in the cases about bringing 
the money into court, no decision of this 
court has come to our attention in which 
it was held necessary that a money con- 
sideration must be paid to the clerk of 
the court as a condition to maintaining 
an equitable action or defense seeking 
a rescission of the contract. The offer 
to return the premiums brought forward 
and continued in the pleading is suf- 
ficient,” 


reversed the judgment with instructions to 
the trial court to sustain defendant's mo- 
tion for directed verdict upon payment of 
the premium into court and to enter judg- 
ment for defendant. 98 N. E. 2d 382. 
Plaintiff then filed a petition for rehear- 
ing, which the Appellate Court denied. 
99 N. E. 2d 431. Thereafter the plaintiff 
appealed to the Supreme Court which, in 
short, overruled the Ransbottom case, su- 
pra, reversed the Appellate Court and held 
in substance that failure of the defendant 
to keep the tender good by paying the 
money into court amounted to a waiver 
of the fraud. 


Need Not Be Fraudulent 


Tolbert v. Mutual Benefit Life Insur- 
ance Company, 72 S. E. 915, was an action 
to recover upon a life insurance policy, the 
defense to the suit being that there were 
false and material misrepresentations in 
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the application. The Court reaffirmed the 
rule in North Carolina that a policy of life 
insurance can be voided by false and ma- 
terial misrepresentation and that such mis- 
representations need not be fraudulent. 


Occupation 


In DeBellis v. United Benefit, 93 A. (2d) 
429, 15 L. C. 770, the failure of an insured 
to state his occupation as that of profes- 
sional gambler was held a material mis- 
representation entitling the insurer to void 
the policy since the real occupation 
exposed the applicant’s life to greater dan- 
ger than the occupation of medicine sales- 
man which was given in the application. 
See also Landau v. Mutual Life, 199 Fed. 
(2d) 549 15 L. C. 693 where the misstate- 
ment of a medical history was considered 
fraud although a separate medical exami- 
nation was made. 

In Baker v. Continental Casualty Com- 
pany, 94 A. 2nd, 454 (Md. 1953), the in- 
sured, in a group accident and health in- 
surance plan, answered this question in the 
application, “Have you ever had any in- 
jury, sickness or physical condition requir- 
ing a doctor’s care or a surgical operation? 
If so, state nature, dates and duration of 
disability,” by saying, “Yes, tonsillectomy— 
1931.” Undisputed testimony showed that 
for several years previously the insured had 
had periodic six months x-rays made; that 
his physician had advised him he had a 
“spot” on his lung which was suspicious 
but not conclusive of anything; that no 
treatment was prescribed. The trial court 
set aside a verdict for the insured. The 
Court of Appeals reversed, holding that 
there is a legal and real difference be- 
tween “examination” and “care,” that the 
trial court erred in ruling, as a matter of 
law, that the insured’s answer on the ap- 
plication was material and untrue and re- 
instated the jury’s verdict. 

For an earlier Maryland case where the 
court ruled, as a matter of law, that an 
answer on an application was material and 
untrue, see Silberstein v. Massachusetts Mu- 
tual, 55 A. 2nd, 334. 


Policy Loan 


In re Estate of Schwartz, (Pennsylvania 
Supreme Court, January Term 1952) 87 A. 
(2d) 270. 

In this case the question involved was 
whether a “policy loan” upon a life in- 
surance policy was a debt of such a nature 
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as to enable the beneficiary, upon the in- 
sured’s death, to require the loan to be 
repaid from the insured’s general estate, 
thus enabling the beneficiary to receive 
the full insurance proceeds. The court be- 
low ruled that it was such a debt and di- 
rected repayment. However, the Supreme 
Court reversed the judgment and ruled: 
“As an insurance policy loan does not cre- 
ate a debtor-creditor relationship, the bene- 
ficiaries of these policies so encumbered 
are entitled only to the net proceeds.” 


Premium Tax—Colorado 


Prudential v. Kavanaugh, Commissioner 
of Insurance of State of Colorado. (Colo- 
rado Supreme Court, January 21, 1952), 
240 P. (2d) 508. 

Prudential on behalf of itself and all 
others similarly situated, brought a class 
suit against the Commissioner of Insurance 
of Colorado for a declaratory judgment as 
to the effect of the statute levying a two 
per gent tax on premiums collected, or 
contracted for on policies or contracts of 
insurance. Prudential contended that the 
two per cent tax applied to the premium 
named in the face of each policy and not 
to any subsequent divisible surplus made 
applicable to the policyholder in the form 
of a dividend when such dividend was used 
to purchase paid-up additional insurance. 
The District Court entered judgment ad- 
verse to Prudential and Prudential ap- 
pealed. The Supreme Court held that the 
tax was applicable only to the premium 
stated on the face of the policy and re- 
versed the judgment of the court below. 


Incontestability—No Conflict with 
Aviation Clause 


Mutual Life Insurance Co. v. Daniels, 
125 Colo. 451, 244 P. (2d) 1064 involved 
a life policy containing a printed incon- 
testable clause and endorsed on the face 
of the policy an aviation clause stating that 
death as a result of riding, etc. in an air- 
craft (except as a paying passenger on a 
regularly scheduled flight) “is a risk not 
assumed under this Policy.” The insured 
died during the war while piloting a mili- 
tary plane and after the policy had become 
incontestable. The trial court directed a 
verdict for the beneficiary for the principal 
sum. The judgment was andl by the 
Colorado Supreme Court which held that 
the incontestability statute does not restrict 
the insurer’s right to limit the risk as- 
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sumed; and the limitation of the aviation 
clause was a bar to recovery here. 


Supplementary Contracts 


In Hall v. Mutual Life of New York 
handed down June 9, 1953 the Appellate 
Division of the New York Supreme Court, 
First Department, one judge dissenting, 
reversed the lower court, which had held 
that a supplementary contract providing 
for payment of proceeds at the beneficiary's 
death was invalid as a testamentary dispo- 
sition which did not conform to the Stat- 
ute of Wills. 


In upholding the validity of supplemen- 
tary contracts the court emphasized: (1) 
that supplementary contracts come into ex- 
istence solely because of a right given in 
the insurance policy; (2) that the legisla- 
tive intent, manifested as early as 1906 and 
as recently as 1952, was to authorize the 
use of such contracts without conforming 
to the Statute of Wills; (3) that the decided 
cases recognized the validity of supplemen- 
tary contracts and variance from the terms 
specified in the original policy was imma- 
terial since the supplementary contract, as 
agreed to by the insurance company and 
beneficiary, clearly flowed from the origi- 
nal policy; and (4) that the supplemen- 
tary contract is part and parcel of the sys- 
tem of life insurance and there is a very 
high public interest in the extension of 
that system. 

Basche v. Travelers Ins. Co., et al 
(District Court Wapello County, Iowa, 
September 19, 1952—N. W. 2d—Legal Bul- 
letin American Life Convention; Vol. 67, 
No. 6, Page 121, December 1952. 

Validity of supplementary contract up- 
held in above case. By the terms of the 
deposit agreement beneficiary could with- 
draw money in her lifetime, but if she 
failed to do so money not withdrawn was 
to be paid to named henailchh , the plain- 
tiff in this action. Heirs of the deceased 
beneficiary contended that the deposit 
agreement under which the _ plaintiff 
claimed was testamentary in character and 
void. The court, however, held that the 
contention of the heirs was not sound; that 
the deposit agreement was a contract made 
by parties for benefit of a third person; 
that such contracts have been recognized 
and sustained for a long period of time 
and the fact that the contract was not to 
be performed in the lifetime of the party 
did not invalidate the agreement. 
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Constructions of Policy Provisions 


Fox v. Order of United Commercial 
Travelers, 192 Fed. 2d 844, (C. A. 5th 
1952), 15 L. C. 71. 4 

Under an accident policy limiting the 
liability of the insurer if the death of the 
renames results from the accidental dis- 
charge of a firearm “where there is no eye- 
witness” to the discharge except the in- 
sured, the wife of the insured, who heard 
the shot while in an adjoining room of the 
same house, sprang to his assistance 
through an open door, saw her husband 
after he had been shot and was with the 
insured at the hospital when he died the 
same day, was an eye-witness and the jury 
verdict awarding the beneficiary the face 
amount of the policy was upheld. 

Franklin Life Ins. Co. v. Lewis, Ala. 
App., 55 So. 2d 518, 15 L. C. 237, (1951). 

Insured allegedly suffering from “chron- 
ic myocarditis” attempted to recover total 
disability benefits under a policy which 
pony “If illness before described shall 
wholly, necessarily and continuously dis- 
able and prevent the Insured from _per- 
forming each and every duty pertaining 
to his occupation, the company will pay 
... the Monthly Illness Indemnity for the 
period the Insured shall live and be so 
disabled and necessarily strictly and con- 
tinuously confined within the house .. . ” 
The evidence showed that insured often 
went fishing and drove alone fairly often 
to a town fifty-five miles away. In revers- 
ing the judgment for the insured the court 
held that the quoted clause referred to the 
seriousness of the illness rather than a 
course of conduct in an effort to perfect 
a cure, and that, while the seriousness-of- 
the-illness test does not require a strict 
compliance with the clause, the evidence 
in this case did not show an illness the 
nature of which confined the insured to 
the house. 

Franklin Life Ins. Co. v. Strength, Ala. 
App., 58 So. 2d 126 (1951). 

This case is substantially similar in facts 
and holding to the above, making the 
point that each case in this area must rest 
on its facts. 


Aviation Exclusion—Burden of Proof 


Massachusetts Mutual Life Ins. Co. v. 
Smith, 194 F. 2d 1006, (C. A. 5th, 1952) 
15 L. C. 246, reversing on rehearing 193 
F. (2d) 511, (C. A. 5th, 1951), 15 L. C. 50. 

The insured was last seen about 6:30 


A.M. on January 27, 1943, when he was 
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starting in a plane on a trip from Puerto 
Rico to Trinidad. When the plane, a land- 
based plane not equipped with life pre- 
servers, was last seen it was entering a slight 
storm front in the open sea. In the suit 
the insurer did not dispute the fact of 
death but relied on a clause in the policy 
limiting liability to the reserve of the pol- 
icy if the death of the insured “resulted 
directly or indirectly from operating or be- 
ing in or on, or riding in, any kind of 
aircraft, whether as a passenger or other- 
wise.” Evidence was introduced that an- 
other plane in the same general vicinity 
was struck by a shell from a German sub- 
marine less than a month before the plane 
bearing the insured disappeared. The ma- 
jority of the court held that the burden 
of proof was on the insurer to prove that 
death resulted from an aviation hazard and 
a jury verdict awarding the face amount 
of the policy was affirmed. 


Accident Insurance—Disease Exclusion 


Emergency Aid Ins. Co. v. Cornell, Ala. 
63 So. (2d) 603, 1 L. C. 2d 12 (1953). 

While employed as a sawyer, insured 
was injured by a falling piece of timber 
which caused an abrasion on his ankle 
about the size of a thumbnail. The con- 
dition of the leg deteriorated rapidly, ne- 
cessitating amputation. Insured had pre- 
viously suffered from osteomyelitis, but, 
following an operation four years preced- 
ing the injury, insured had had neither 
pain nor inconvenience from the condi- 
tion. There was evidence that but for such 
accident, insured might never have had 
any trouble from the leg. However, but for 
the prior condition of the insured’s leg, 
there would have been no amputation. 
The insurer refused payment under a 
clause which read: 


“injuries, fatal or otherwise, loss or 
disability caused. wholly or in part, di- 
rectly or indirectly, by dinene not caused 
solely by bodily injury covered hereun- 
der are not covered by this policy.” 


The court in sustaining a jury verdict 
for the insured held that the word “dis- 
ease” does not mean “mere feebleness, nor 
predisposition to recurrence of former dis- 
ease, nor every infirmity which may ag- 
gravate the effect of an accidental injury,” 
that the pre-existing disease must be an 
efficient cause of the loss, and that the jury 
could have found that the osteomyelitis 
was not an efficient cause of the loss. 
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Suicide Exclusion—Life Insurance 


Insurer refused payment on a life insur- 
ance policy on the grounds of suicide with- 
in two years after the issuance of the pol- 
icy. The insured died less than two years 
after the issuance of the policy. The coro- 
ner’s certificate listed the death as “sui- 
cide.” The court, restating the accepted 
Alabama law that there is a presumption 
against suicide, that the burden of proof 
is on an insurer alleging suicide and that 
motive for suicide is an important element 
in the proof of suicide, but not essential, 
held that the evidence warranted a jury 
verdict that the insured did not commit 
suicide and that he fell rather than jumped 
from the window. 


Change of Beneficiary by Will 


Creighton v. Barnes, 1 L. C. 2d 214, Tex. 
Sup. 4/8/53 is a very important decision 
to the life insurance companies and the 
insuring public. By far the majority of the 
state courts of the United States do not 
permit change of beneficiary by will. In 
this case two policies had been issued to 
B. B. Barnes. Each contained a provision 
that 


“Provided this policy be not assigned, 
the assured may at any time, and from 
time to time, change the beneficiary 
hereunder, such change to take effect 
upon the written endorsement of the 
same upon the policy by the Company.” 


The petitioners, mother, daughter and 
sister, named as beneficiaries at the death 
of the insured, filed suit for the policy 
proceeds. The respondent, third wife and 
surviving widow claimed the proceeds by 
virtue of Barnes’ will which read: 


“I give, devise and bequeath unto my 
beloved wife, Pauline Barnes, all the 
property of which I may die seized and 
possessed, real, personal and mixed, and 
wheresoever located, for her to have, 
hold and dispose of as she may see fit. 

“At the present time, I have life in- 
surance as follows: 

“Jefferson Standard Life Insurance 
Company policy No. 727-036, for the sum 
of $10,000.00; 

“Jefferson Standard Life Insurance 
Company policy No. 806-705, for the 
sum of $15,000.00; 

“Farmers & Bankers Life Insurance 
Company policy No. 50120, for the sum 
of $2500.00. 
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“Each of these three policies is being 
made payable solely to my wife. This 
information is given for the identifica. 
tion of my life insurance. It is not to be 
considered a part of my estate.” 


The insurer interpleaded the claimants, 
The trial court awarded part of the pro- 
ceeds to each. The Court of Civil Appeals 
reversed and awarded all to the respond- 
ent, holding that the will had effected a 
change of beneficiary. The Supreme Court 
reversed, holding that the policy provisién 
controlled and a change could be accom- 
plished only if that provision were sub- 
stantially complied with. It found the in- 
sured had not done all he reasonably could 
have done to comply. It was apparently 
not his intention to change under the Jef- 
ferson Standard policies. He did change 
under the Farmers & Bankers policy. He 
knew what was necessary to be done to 
change under the Jefferson Standard pol- 
icies. The court concluded its reasoning 
on the principal issue by saying: 


“To permit a change of beneficiary 
by will in disregard of provisions in a 
policy which have the same or similar 
requirements as to method of change, as 
these two policies of insurance here, 
would bring about much uncertainty and 
litigation as to payment of life insurance 
policies. Prompt payment of life insur- 
ance to those who are the beneficiaries 
is of inestimable importance to those 
who are left behind at the death of an 
insured. Delay and confusion resulting 
in unnecessary hardships should be 
avoided.” 


Autopsy—Reasonable Time 


In re Disinterment of Jarvis, 1 L. C. 2d 
179, Iowa, Sup., 4/8/53, 58 N. W. 2d 24. 

This case more properly falls within the 
province of the Accident and Health In- 
surance Committee, inasmuch as suit was 
brought by the Mutual Benefit Health 
and Accident Association which had issued 
a policy insuring against loss of life, limb, 
sight or time resulting directly and inde- 
pendently of all other causes from bodily 
injuries sustained through purely acciden- 
tal means. No life insurance policy was 
involved. However, the case is of interest 
to the Life Insurance Committee because 
of its probable applicability to double in- 
demnity cases. The assured, age 77, sus 
tained a broken knee and bruises of the 
right arm, shoulder and chest in an auto 





—=——- Ke ror - oOo fF FF. Or, Th D> 


~To « 


October, 1953 


mobile accident on January 20, 1952. On 
January 2Ist he was taken to a hospital 
where he died January 24th, the attending 
physician giving the cause of death as 
“cerebral hemorrhage.” The company de- 
nied that the death was accidental within 
the meaning of the policy and filed appli- 
cation for an order for disinterment for 
the purpose of holding an autopsy. (Under 
lowa Code Sections 141.22 to 141.25). The 
trial court relied on testimony of a path- 
ologist that it was reasonably probable 
that an autopsy would disclose the condi- 
tion that caused decedent’s cerebral hemor- 
rhage and granted the application. The 
Supreme Court affirmed a finding that 
there was reasonable likelihood an autopsy 
would determine the cause of death and 
thereby confirm or negative the respective 
dims of the litigants. The court refused 
to say that the company was guilty of un- 
reasonable delay in waiting until July 8th 
to file its application. It should be noted 
that the Iowa statute gives no time limit 
for filing such an application. The court 
permitted “shaving or such slivers of tis- 
sue as may be necessary to subject to mi- 
croscopic examination,” to be permanently 
removed from the body, but required all 
other parts to be restored to their normal 
place in the body prior to reburial. 


Group Life Insurance 


Commercial Insurance Company of New- 
ark v. Burnquist, 15 L. C. 508; 105 Fed. 
Supp. 920 (U. S. Dist. Ct., Iowa 6/30/52). 


This case is also more properly within 
the field of Accident and Health Insurance 
Committee, inasmuch as it deals with a 
claim brought by an Iowa lawyer under a 
group health and accident policy issued to 
the Iowa State Bar Association. However, 
the opinion also contains a discussion of 
group life insurance, which was first au- 
thorized in Iowa in 1919 and the holding 
is applicable to life insurance. The de- 
fendant Burnquist filled out and mailed 
to the plaintiff company on or before Au- 
gust 11, 1950, an enrollment card contain- 
ing the following provisions: 


“It is hereby understood and agreed 
that unless the applicant . . . is on active 
full time duty on the effective date of 
the certificate, the insurance hereby ap- 
plied for shall not become effective un- 
til the applicant resumes active full time 
duty.” 
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The defendant discovered he had incip- 
ient pulmonary tuberculosis during the 
week of September 11, 1950, but continued 
to work part-time until September 25, 
1950, when he began a period of hospitali- 
zation which ended October 11, 1951. The 
effective date of the master policy was Oc- 
tober 1, 1950. Defendant paid his first 
semi-annual premium September 30, 1950, 
and two additional premiums were ac- 
cepted by the company although they knew 
of the defendant's disability as early as 
November, 1950. Relying on the quoted 
condition in the enrollment card, the com- 
pany filed a complaint for declaratory re- 
lief, asking the U. S. District Court to con- 
strue the policy and declare it ineffective 
until the date when defendant returned 
to active full time duty as a lawyer. The 
court rejected the defendant's contention 
that the enrollment card was not a part 
of the contract of insurance, but held that 
by accepting and retaining premiums with 
full knowledge of the facts of disability, 
the company elected to treat the policy 
as covering the defendant. The company’s 
affirming of its right to the premiums by 
their acceptance and retention was funda- 
mentally inconsistent with its denial of 
coverage based on the active full time duty 
condition in the enrollment card. 


Increase in Maximum Amount 


The Pennsylvania Legislature on June 


11, 1953 approved a statute increasing 
group life insurance limits to $20,000 or 
one and one-half times the basic annual 
earned income, whichever is greater but 
in no case exceeding $40,000. This act will 
be effective upon signature of the Gover- 
nor. (Act. No. 29 of 1953). 


Reinstatement—Insurability 


In Hogan v. John Hancock Life, 195 Fed. 
(2d) 834, 15 L. C. 365, the insurer was 
permitted to require as a condition for the 
reinstatement of a lapsed policy that the 
insured be in sound health on the date the 
application was approved and that he had 
not consulted or been treated by a physi- 
cian between the signing and the appro- 
val of the application. This requirement 
was permitted although the policy itself 
conditioned reinstatement only upon “evi- 
dence of insurability satisfactory to the 
Company.” 
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Divorce—Irrevocable Beneficiary 
Hundertmark v. Hundertmark, 93 A. 


(2d) 856, 15 L. C. 724, was an interpleader 
proceeding between a divorced wife and a 
widow. The former had made a separation 
agreement with the insured that her desig- 
nation as beneficiary should be made irre- 
vocable unless the parties were divorced 
and the wife remarried. After a marriage 
of twenty-three years, the couple were di- 
vorced, the husband remarried two years 
before his death, and only one month be- 
fore his death named his second wife as 
beneficiary. The insurance company had 
never been informed of the separation 
agreement, and the first wife had never 
remarried. The Supreme Court awarded 
the insurance proceeds to the first wife as 
an irrevocable beneficiary for value where- 
as the widow was considered only a volun- 
teer. 


Policy Loan—Not a Debt 


The Pennsylvania Supreme Court only 
recently ruled that an insurance policy ban 
does not create a debtor-creditor relation- 
ship and the beneficiary is entitled only 
to the net proceeds of the policy without 
reimbursement from the decedent’s estate 
for the amount of the policy loan. See In 
re Schwartz, 87 A. (2d) 270, 15 L. C. 270. 


Disability—Life and Accident Policy— 
Age of Insured and Fact of Total Disability 


Lavenstein v. Travelers, 93 A. 2nd, 745 
(Md. 1953) was a suit to reform a life and 
accident policy so that the policy would 
show that the insured was born a year later 
than the date shown in the policy and so 
make him eligible for total and permanent 
disability benefits. The testimony showed 
that the insured had stated his date of 
birth as February 13, 1891 (the date used 
in the instant case) in applying for several 
policies of insurance over a ten year 
period, when examined by physicians on 
two occasions and when he took out natu- 
ralization papers. On the other hand, when 
registering as a voter, when obtaining a 
driver’s license, and when registering at 
his draft board, the insured stated his 
date of birth to be February 13, 1892. 
The court held that the burden of 


proof was on the insured, that his use of 
conflicting dates over the years merely in- 
dicated that he did not know his own age 
and that he had not met the burden. The 
court held that the usual “misstatement of 
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age” provision which was included in the 
policy did not shift the burden of proof. 

The court also held that the insured, 
who continued to do what he had done 
in his business for several years, could not 
be considered totally disabled within the 
meaning of a life policy even though his 
physician considered him totally disabled 
and strongly urged that he cease all ac. 
tivity. 


Felonious Killing of Insured by 
Beneficiary 


Burns v. United States, 103 Fed. Supp., 
690 (D. C. Md. 1952), was an interpleader 
action to determine whether a widow, the 
principal beneficiary, or a daughter, the 
contingent beneficiary, under a National 
Service Life policy was entitled to the pro- 
ceeds of insurance. The widow had shot 
and killed the insured. She was tried in 
the state courts and acquitted. The trial 
court held that the acquittal was not res 
adjudicata in the civil action. On the testi- 
mony the court held that the widow had 
intentionally killed the insured, was not 
justified in doing so on the theory of self- 
defense and was, therefore, precluded from 
recovering under the policy. The decision 
was affirmed by the Court of Appeals in 
a per curiam opinion reported at 200 Fed. 
2nd, 106. 


Forfeiture—Waivable Premiums Should be 
Offset to Prevent 


In Morrell v. United States, 107 Fed. 
Supp. 658 (D. C. Md. 1952), the court held 
that the Veterans Administration must set 
off refundable premiums due an insured 
because of his total disability against other 
premiums it claimed to be due so as to 
prevent a lapse. The court said it was ap- 
plying the same principle applicable to a 
private insured company, that an insurer 
must not declare a forfeiture for non-pay- 
ment of premiums at a time when the in- 
surer is indebted to the insured for divi- 
dends declared or otherwise. In this case 
the Veterans Administration determined, 
four years after death, that the insured 
had been totally disabled (and consequent 
ly entitled to have his premiums waived) 
for a period of over one year during which 
he was paying premiums. The court held 
that the premiums so paid should have 
been set off against premiums subsequently 
becoming due after the disability termr 
nated so as to prevent a lapse. 
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New Legislation 


Iowa 


Senate File 159. This amends Section 
508.28 of the Code of 1950 so as to permit 
the issuance of life policies without medi- 
cal examination in the amount of $10,000 
rather than $5,000 as previously permitted. 
The following provision was also added to 
Section 508.28: 


“and additional insurance without medi- 
cal examination may be issued in an 
amount not to exceed $10,000 subsequent 
to the issuance of any policy on said 
life after medical examination.” 


House File 390. Permits the issuance of 
life, accident and sickness insurance pol- 
icies on a franchise plan at reduced rates 
covering the members of an association. 
An “association” is defined as a labor un- 
ion, trade association, association of em- 
ployees, industrial association or profes- 
sional association, which has been organ- 
ized and operating more than two (2) 
years for purposes other than procuring in- 
surance. A “franchise plan” is defined as 
an insurance policy or policies covering at 
least 50% of the insurable members of an 
association, but in no case less than ten 
(10). Policies may be written in the name 
of the association or may be written in- 
dividually for the insured members sub- 
ject to certain limitations. 

Senate File 131. Provides that no life in- 
surance company shall invest from its sur- 
plus, in common stocks, more than an 
amount equal to 5% of its funds. 


Maryland 


_In addition to increasing the compensa- 
tion of the Insurance Commissioner the 
Maryland Legislature, at its 1953 session, 
enacted several laws of interest to members 
of the Association 

Chapter 523 of the 1953 laws requires a 


life, accident or health insurer to state 
fully, upon written request of the claim- 
ant, its reasons for denying a claim. The 
act provides, however, that the stated rea- 
son shall not act as an estoppel or limit the 
insured from offering additional reasons 
for the denial. 
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Chapter 537 authorizes the Insurance 
Commissioner, after notice and hearing, to 
revoke the certificate of authority to do 
business of any foreign or alien stock in- 
surance company, mutual insurance, com- 
pany, reciprocal exchange or inter-insured, 
Lloyds or a fraternal beneficiary associa- 
tion if he finds that the insurer has failed 
to comply with any requirement imposed 
on it by law and revocation is reasonably 
necessary to protect the interests of the peo- 
ple of the state. Judicial review of the 
commissioner’s action is provided for. The 
Commissioner may, upon cause shown, re- 
instate any certificate of authority previous- 
ly revoked by him. 

Chapter 538 increases the required brok- 
er’s bond to $2,500.00. 


Tennessee 


Chapter No. 181, Tennessee Public Acts 
of 1953, amends the Standard Provisions 
Statute, Section 6179 Subs. 3, Supplement 
to the Code of Tennessee by deleting: 


“and shall be incontestable 
years from its date,” 


after two 


and substituting therefor the following: 


“and shall be incontestable after it shall 

have been in force during the lifetime of 

the insured, for a specified period, not 

more than two years from its date.” 

Your Committee — this reporting 
will be of interest and assistance to our 
Association Membership. 


Respectfully submitted, 

T. DeWitt Dopson, Chairman 
Rosert P. Hosson, Vice Chairman 
Art M. BEGOLE 

JeLkxs H. CABANISS 

Howarp H. Conaway 
BERKELEY Cox 

AuBrREY F. Fouts 

WILLIAM H. Logscue, Jr. 
Winey E. Mayne 

Leo B. PARKER 

WiLuiAM K. Ris 

Junius C. SMITH 

SYLVESTER C. SMITH, JR. 

Prick H. Toprinc 

Grorce M. WEICHELT 

Epwarp B. Raus, JRr., Ex-Officio 
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Report of Malpractice Committee 


OUR Committee undertook for the 

1953 Report a survey of the cases de- 
termined within the past year on the law 
of malpractice. The cases considered per- 
tain to malpractice actions against physi- 
cians and surgeons, hospitals, and attor- 
neys. This Report carries out the policies 
set by the Malpractice Committee in its 
two previous Reports to this Association. 
For the purposes of convenience, the Re- 
port is broken down to the various juris- 
dictions covered by the Reporter System. 
As was pointed out in the Report of the 
Malpractice Committee of 1952, there are 
no doubt many interesting decisions in 
trial courts upon the subject of malprac- 
tice that would be of significance to 
members of this Association. This mate- 
rial being unavailable without attention 
to the same being called to the Commit- 
tee, it is urged by the Committee that the 
members of the organization could readily 
be of assistance to the Malpractice Commit- 
tee by reporting on any such significant 
decisions of the trial courts. The Commit- 
tee welcomes any assistance from its mem- 
bership along these lines; and, further, any 
comment from the membership correcting 
or enya. the information con- 
tained in this Report would be greatly ap- 
preciated. 


Federal Reporter System 


(Contributed by Charles P. Gould of the firm of 
Spray, Gould & Bowers, Los Angeles, California) 


There is one case on alleged malpractice 
of an attorney, Mathein v. Seawell, 199 F. 
2d 953. Suit was brought by a client against 
her attorney in which the plaintiff alleged 
that the attorney representing her in a di- 
vorce action was guilty of negligence in al- 
lowing a judgment to be entered against 
her. The judgment was entered when the 
attorney was engaged in another court, and 
after he had secured from opposing coun- 
sel consent that the trial of the divorce 
action be continued, upon motion by the 
attorney the judgment was set aside and 
the divorce case subsequently non-suited. 
Judgment in favor of the defendant on the 
malpractice action was affirmed, it being 
held that there was no evidence that the 
attorney was guilty of negligence or that 
the plaintiff had sustained any damages. 


On the question of malpractice on the 
part of a hospital, there is one reported 
case, United States v. Gray, 199 F. 2d 239, 
The action was instituted under the Fed. 
eral Tort Claims Act to recover damages 
for personal injuries. The plaintiff was a 
patient in an army hospital. She occupied 
a room on the second floor of the hos. 
pital. Her condition had been diagnosed 
as neurotic and she had manifested suicidal 
thoughts. A guard was placed at her door 
with instructions to watch her constantly. 
A window in her room was opened for 
ventilation purposes and nothing was done 
to make it secure. While no members of 
the hospital personnel were present in the 
room, the plaintiff jumped or fell from 
the window to the ground outside, sustain- 
ing the injuries complained of. Judgment 
in the trial court was rendered for the 
plaintiff, and the Government appealed. 

Upon appeal, it was held that the hos- 
pital was negligent in failing to exercise 
ordinary care for the welfare of the pa- 
tients, which measure of care was determin- 
able by reference to the facts of the par- 
ticular case. Here the hospital had knowl- 
edge of the disrupted mental condition of 
the patient and her tendency to a self in- 
fliction of harm. By failing to maintain 
a constant watch over the patient, there 
was negligence on the part of the agents 
and employees of the Government. The 
matter was reversed for the reason that the 
judgment included damages for loss of 
earnings, and there was an absence of evi- 
dence of earning capacity. 


The action Goodwin v. Hertzberg, 201 F. 
2d 204, is one for malpractice brought 
against a physician resulting from surgical 
error. Following the trial, the jury dis- 
agreed and was discharged. The Court re- 
fused to grant a new trial and directed 
judgment for the physician. The Court of 
Appeals held that the plaintiff should have 
been granted a new trial and remanded 
the case for that purpose. In performing 
an operation on the plaintiff, the physi- 
cian had perforated the patient's uretha. 
No expert witnesses were called to testify. 
The doctor admitted on the witness stand 
that he must have made the opening him- 
self in the uretha in the process of the op- 
eration. The Court held that the case 
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should have been submitted to the jury 
upon the evidence. That it was not neces- 
to have direct and positive testimony 
of specific acts of negligence in a malprac- 
tice action, and further that the facts alone 
in a malpractice action may be sufficient 
to prove negligence, and, if so, it is un- 
necessary to have expert witnesses. 
Graham v. Alcoa §S. S. Co., 201 F. 2d 423, 
is a seaman’s action at law for the alleged 
negligent failure of the defendant to pro- 
vide an operation to correct a ventral her- 
nia. The defense showed that the physician 
employee of the defendant had examined 
the plaintiff during the course of his em- 
ployment and had found a bulging and 
protruding area in his abdomen. ‘There- 
after the plaintiff had returned to sea, but 
was unable to do his usual work. At the 
trial a medical witness testified on behalf 
of the plaintiff that the language of the 
defendant’s physician’s report at the time 
of his examination indicated that the plain- 
tiff was suffering from a hernia and that 
the plaintiff should then have been advised 
to have it repaired by surgery. The Dis- 
trict Court dismissed the case when the 
plaintiff's case evidence was in, and the 
Court of Appeals sustained the dismissal 
holding that the evidence was insufficient 
to have been submitted to the jury. The 
decision held that there was no evidence 
of negligence, it was simply a difference 
of opinion between two doctors as to 
whether it would be advisable to have an 
operation. It was held that competent sur- 
gical men could reasonably differ on such 
an issue, and that the evidence showed 
only of failure to agree, not that he who 
disagreed was negligent. Such a disagree- 
ment was not an issue for a lay jury to 
resolve. If competent medical men can rea- 
sonably differ as to the proper course to 
pursue, a doctor is not negligent in pur- 
suing one of them, though others in the 
profession may believe another course 
would have produced better results. 


Atlantic Reporter 
(Contributed by William T. Campbell of the firm 
of Swartz, Campbell & Henry, Philadelphia, Penn- 


sylvania) 


HOSPITALS 


No malpractice cases against hospitals. 


PHYSICIANS AND SURGEONS 


Carbone v. Warburton, 91 Atl. 2d 518 
(N. J.) 
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In a malpractice action against a New 
Jersey doctor for alleged negligent treat- 
ment of a broken leg, the testimony of an 
82-year-old specialist in gynecology, who 
was licensed to practice in New York and 
who had performed no operations for 20 
years, but who had observed operations 10 
to 15 times a year during that time and 
had kept abreast of medical and surgical 
process by reading, was held competent to 
testify as an expert witness for the plaintiff. 


ATTORNEYS 


No actions for damages against attorneys 
were reported. 


Northeastern Reporter 


(Contributed by Wayne E. Stichter of the firm of 

Effler, Eastman, Stichter and Smith, Toledo, Ohio 

for the states of Massachusetts, New York and 
Ohio) 


AS TO PHYSICIANS 


Thomas v. Ellis, 106 NE 2d 687 (Su- 
preme Judicial Court of Massachusetts, 
1952), was an action against an obstetrician 
for negligent treatment resulting in the 
still-birth of plaintiff's baby. Defendant's 
motion for a directed verdict was overruled 
and there was a verdict and judgment in 
favor of the plaintiff. 

On appeal, the judgment was affirmed 
on the ground that there had been suffi- 
cient evidence at the trial of the case to 
justify a finding that on a date about four 
weeks before the plaintiff's expected con- 
finement the defendant performed a ver- 
sion upon her and told her to expect her 
baby at any time; that defendant believed 
that the version was dangerous and could 
result in a separated placenta; and that de- 
fendant did not visit plaintiff until seven 
hours after he was notified of her symptoms 
of separated placenta. The court further 
found that the jury was justified in finding 
that a Caesarean operation should have 
been performed and the uterus emptied 
as soon as possible after notice of plain- 
tiff’s symptoms, and that defendant's fail- 
ure to do so was a failure to exercise the 
care and skill required of him as an ob- 
stetrician. 

Bridgewater v. Boyles, 107 N E 2d 641 
(Ohio App. 1951), was an action against 
a dentist for expenses incurred by plaintiff 
as a result of negligent extractions per- 
formed upon plaintiff's wife. The evidence 
showed that the defendant had been em- 





Page 300 


ployed to extract twenty teeth from plain- 
tiffs wife and that during the operation 
one or more teeth were broken from their 
roots and the roots allowed to remain in 
the patient’s jaw. It was also shown that 
after the extractions the patient suffered 
much pain, suffered from convulsions, re- 
quired the attention of a physician, under- 
went further dental extractions, one of 
which required hospitalization, and was 
confined to her home by her illness for 
more than a year. The trial resulted in a 
verdict and judgment for the plaintiff, but 
defendant’s motion for a new trial was 
sustained on the ground, inter alia, that 
the verdict was not supported by the evi- 
dence. 


On appeal, the court held that the ex- 
pert testimony introduced in behalf of 
plaintiff was sufficient to prove that the 
illness caused by the presence of the tooth 
root was the proximate result of the de- 
fendant’s failure to remove it. The grant- 
ing of the motion for a new trial was sus- 
tained, however, subject to a remittitur on 
the ground that the verdict was in excess 
of the damages pleaded. 


In Blackman v. Zeligs, 103 NE 2d 13 
(Ohio App. 1951), the defendant, an or- 
thopedic surgeon, had been employed by 
plaintiff's decedent to perform an opera- 
tion upon her. The hospital in which the 
operation took place was chosen by the 
patient on the recommendation of her 
family physician. The patient was prepared 
for oe by the hospital employees 
and during the course of the preparation 
the patient sustained burns as a result of 
the application of benzine. In an action 
for damages sustained as a result of the 
burns, there was a directed verdict for de- 
fendant. The plaintiff appealed on the 
grounds that the facts required the appli- 
cation of the doctrine of res ipsa loquitur, 
or at least a submission of the facts to the 
jury. 

The Court of Appeals held that since the 
defendant had not had exclusive control 
of the agency that caused the injury, the 
doctrine of res ipsa loquitur could not be 
applied. The court further held that there 
was no issue of negligence for the jury. If 
the application of benzine to the body of 
the patient was an act of negligence, it was 
negligence on the part of the hospital em- 
ployees and could not be attributed to the 
defendant surgeon. 


(No New York cases worthy of note). 
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AS TO HOSPITALS 


Roth v. Beth El Hospital, 110 NYS 2d 
583 (Sup. Ct., App. Div. 1952). Plaintiffs 
brought an action against the defendant 
hospital for damages for negligent medical 
treatment by one of its internes. There was 
a judgment for defendant Hospital and 
plaintiffs appealed. 

Although the appellate court was of the 
opinion that there was sufficient evidence 
to constitute a prima facie case of malprac- 
tice on the part of the interne, the judg- 
ment of the lower court in favor of the 
hospital was affirmed on the ground that 
the hospital was not liable for the negligent 
performance of a medical act. 

In Bryant v. Presbyterian Hospital in 
City of New York, 110 NE 2d 391 (Ct. of 
App. of N. Y., 1953), the plaintiff brought 
an action against defendant hospital for 
injuries received as a result of the negligent 
administration of a hypodermic injection 
by one of the hospital’s nurses. At the close 
of plaintiff’s case the complaint was dis- 
missed and plaintiff appealed. 

The court of appeals, in affirming the 
judgment for defendant, stated that the in- 
jection of medication by hypodermic was 
a medical act. The court then adhered to 
the New York rule by holding that the 
defendant hospital could be liable for the 
negligent performance of a medical act of 
its employee only if it had been negligent 
in the selection of the employee. In review- 
ing the evidence, the court held that the 
plaintiff had failed to positively identify 
the nurse who had administered the injec- 
tion, and that as a consequence there was 
no proof of negligence in her selection. 

O’Rourke v. Halycon Rest, 118 NYS 2d 
693 (App. Div. 1953), is another case in 
which a hospital was held not liable for 
the negligent performance of a medical act 
where there was no proof of negligence in 
the selection of the employee. In this case 
the plaintiff was under the care of a physi- 
cian who had no connection with defend- 
ant hospital. The physician recommended 
electro-shock therapy and it was arranged 
that defendant hospital would furnish the 
facilities and a staff physician to adminis- 
ter the treatment. In an action for injuries 
received during the course of the therapy, 
there was a judgment for plaintiff against 
the defendant hospital. 

On appeal, the judgment was reversed 
and the complaint dismissed. The court 
held that, even assuming the negligence 
of the staff physician, the hospital could 
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not be held liable in the absence of a show- 
ing that the staff physician was not a suit- 
able person to administer the therapy. The 
court was also influenced by the fact that 
the therapy was — by plaintiff's 
own physician and that there was no con- 
tract between the hospital and the plain- 
tiff. 

In Pivar v. Manhattan General, Inc., 110 
NYS 2d 786 (App. Div. 1952), however, a 
hospital was held liable for the negligence 
of its employee in the performance of an 
administrative, rather than a medical, act. 
In an action for injuries sustained in fall- 
ing from a hospital bed, the issue before 
the Supreme Court was whether the in- 
stallation of sideboards was a medical or 
an administrative act. The court cited and 
followed other New York cases in which 
it was held that the decision as to whether 
sideboards are needed is a medical act, 
but that once they are ordered the instal- 
lation of sideboards is an administrative 
act. The court further stated that the neg- 
ligent omission to perform such an admin- 
istrative act was binding on the hospital, 
regardless of its status as a charitable in- 
stitution. 

In Murray v. St. Mary’s Hospital, 113 
NYS 2d 104 (App. Div. 1952), the defend- 
ant hospital was held liable for the death 
of a patient suffering from postpartum 
psychosis following the delivery of a child. 
Contrary to the instruction of the patient’s 
physician, the hospital employees did not 
advise him of her condition, and during 
one of her psychotic spells the patient com- 
mitted suicide by jumping from a window. 


The Supreme Court of New York re- 
versed a judgment for defendant hospital 
that had been rendered at the close of 
plaintiff’s case, and the case was remanded 
for a new trial. The court was of the opin- 
ion that under the circumstances the hos- 
pital was under a duty to use reasonable 
care to prevent the patient from injuring 
herself, and that the question of negligence 
should have been submitted to the jury. 
Although the court did not discuss the case 
in terms of medical or administrative act, 
it would seem that the court assumed that 
the failure to advise the physician of the 
patient’s condition, after being instructed 
to do so, was the omission of an adminis- 
trative act. 

St. George v. State, 118 NYS 2d 596 (Ct. 
of Claims 1953). An inmate of a New York 
prison was committed to an institution for 
the criminally insane because he was con- 
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sidered too dangerous to be kept in the 
penal institution. He was subsequently dis- 
charged as recovered and four days later, 
he stabbed seven persons, none of whom 
he had ever seen before. Of the seven per- 
sons stabbed, four were killed indullieg 
plaintiff's decedent. At the trial of the case 
against the State for the negligent treat- 
ment and discharge of the patient, the evi- 
dence showed that an improper diagnosis 
of the patient’s condition had been made 
and that proper treatment had never been 
rendered. In holding the State liable for 
the death of plaintiff's decedent, the court 
stated that the improper diagnosis and 
treatment of the patient and his premature 
discharge were the results of the overcrowd- 
ing of the state institutions and the inade- 
quacy of supervisory personnel. The court 
further stated that the State, having as- 


sumed to treat a mental incompetent con- 


fined to its care, was obliged to exercise 
a reasonable degree of care in the treatment 
and psychiatric evaluation of the patient. 
Here again the court did not speak in 
terms of medical or administrative acts but 
based its decision on the failure of the 
State to institute and carry out the proce- 
dure dictated by accepted psychiatric prac- 
tice. 

(No Massachusetts or Ohio cases worthy 
of note). 


AS TO ATTORNEYS 


In Re Ruby, 105 NE 2d 234 (Supreme 
Judicial Court of Mass., 1952). In a dis- 
barment proceeding heard by a single jus- 
tice of the Supreme Court of Massachu- 
setts there was evidence that the defend- 
ant, a judge, had invited a bribe from a 
person whose case was to be heard in the 
defendant’s court. The single justice or- 
dered the defendant removed from his of- 
fice of attorney at law, and the defendant 
excepted on the grounds that the evidence 
did not warrant such a finding and that 
the result reached upon the findings was 
an error of law. 


On appeal before the full court, it was 
held that in a proceeding for disbarment 
the proof need not be beyond a reasonable 
doubt as in criminal cases and that the evi- 
dence against the defendant had been suf- 
ficient to justify a finding by the single 
justice that the defendant had invited a 
bribe. The court further held, on the basis 
of prior Massachusetts decisions, that the 
disbarment of a lawyer who had been 
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found guilty of requesting a bribe was not 
an error of law. 

In Re Foote, 118 NYS 2d 627 (App. Div. 
1953). In this case an attorney had been 
charged with neglect of his client’s inter- 
ests in that he permitted her action for per- 
sonal injuries to be dismissed for failure 
to appear at the class of the pre-trial cal- 
endar. It was further charged that the 
attorney took no steps to have the action 
restored and kept himself unavailable to 
his client. 

The attorney failed to file an answer 
to the charges preferred by the Association 
of the Bar, and although duly served he 
did not appear before the referee at any 
time. The court held that on these facts 
the attorney would be indefinitely sus- 
pended but gave him leave to apply for 
reinstatement after six months because of 
mitigating circumstances concerning his 
health. 

(No Ohio cases worthy of note). 


(Contributed by L. Duncan Lloyd of Lord, Bissell 
and Kadyk, Chicago, Illinois for the states of 
Illinois and Indiana) 


ILLINOIS 


A. Hospital—None. 

B. Legal. 

Jones v. Hodges (1952 3rd Dist.) 347 Ill. 
App. 436 (Abst. Decision). 

Evidence warranted judgment in favor 
of attorney for fees as against client’s con- 
tentions of negligence, lack of diligence or 
breach of terms of contract by attorney. 

The court said: 


“The evidence in the case does not 
support the charges made in his com- 
plaint as to negligence, lack of diligence 
or breach of the terms of the contract. 
On the contrary, the Circuit Court was 
reas age | justified in finding that de- 
fendant Hodges had brought into the 
conduct of his client’s business the legal 
knowledge and skill common to mem- 
bers of the legal profession, had acted 
toward his client in good faith and fi- 
delity, and had exercised in the course 
of his employment with the plaintiff the 
reasonable care and diligence usually ex- 
ercised in such cases.” 


C. Medical. 

Smith v. Dept. of Reg. & Education 
(1952) 412 Ill. 332; 106 NE 2d 722. 

In an action to revoke the license of a 
physician to practice medicine in the State 
of Illinois for malpractice in the treatment 
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and cure of cancer, the Illinois Supreme 
Court reversed the judgment of the trial 
court revoking the license on the ground 
that the findings to support the revocation 
of a medical license must be based on eyi- 
dence heard by the administrative tribu- 
nal, with opportunity to cross-examine wit- 
nesses, inspect documents and offer eyi- 
dence in explanation or rebuttal and the 
administrative tribunal cannot rely upon 
its own information even though it is com- 
posed of experts, in the absence of any ex- 
pert testimony relating to the physician's 
professional conduct or to the value of his 
diagnosis or treatment and that findings 
of malpractice can be sustained only on 
specific charges where the proof is clear 
and convincing. 


INDIANA 


A. Hospital—None. 

B. Legal—None. 

Cc. Medical. 

Worster v. Caylor (1952 Ind. App.) 106 
NE 2d 108. ee P) 

Action for alleged malpractice in negli- 
gently cutting the plaintiff's bowel in the 
performance of an operation to correct an 
incisional hernia. The trial court entered 
a judgment for the defendant at the close 
of the plaintiff's evidence. On appeal the 
court reversed holding that as the facts 
brought the case within the category of 
cases where an unusual injury occurs with- 
in the actual field of surgery or treatment 
to healthy and unaffected portions of the 
patient’s body not intended to be affected 
by the surgery or treatment, and as the 
patient was under anesthetic and uncon- 
scious at the time his bowel was cut, the 
doctrine of res ipsa loquitur applied. 

Fabian v. Goldstone (1952 Ind. App.) 
103 NE 2d 920. 

Action for damages for malpractice by 
defendant doctors in treatment of the plain- 
tiff for overweight condition. ‘The jury 
found for the defendants. The court af- 
firmed holding that the comment by the 
trial judge when overruling the objection 
to plaintiff's medical witness that he was 
going to overrule objection on the theory 
that the witness had stated his degree of 
knowledge which would make it appear as 
of some value, and that he was going to 
let the jury determine what testimony was 
worth, although he thought better rule 
might be that such type of witness should 
be member of profession in all respects at 
time he gained knowledge to which he 
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testified, was not improper as comment 
on weight of evidence. Justice Martin dis- 
sented. 


Northwestern Reporter 


(Contributed by Kenneth P. Grubb, of the firm of 

Quarles, Spence and Quarles, Milwaukee, Wiscon- 

sin, for the states of Michigan, Minnesota and 
Wisconsin) 


A. ATTORNEYS 


There are no cases relating to malprac- 
tice actions against attorneys in these states 
during the period in question. 


B. PHYSICIANS AND SURGEONS 


The only case which reached an appel- 
late court during the past year involving 
malpractice by physicians and surgeons in 
Michigan, Minnesota or Wisconsin, was the 
Minnesota case of Moeller et al v. Hauser, 
54 N. W. 2d 639 (Minn., 1952). Several 
significant issues were decided in that case 
with respect to the liability of a physician 
for malpractice. It appeared that the de- 
fendant attending physician failed to visit 
his patient in the hospital for a period 
of about nine days and that during this 
period a complication in the patient’s leg 
injury developed which, according to a 
medical expert who testified for the plain- 
tiff, if properly treated during that time 
would have prevented the damage for 
which the action was brought. 

While the court adhered to the general 
tule that the negligence of the physician 
was a jury question and that a physician 
or surgeon is not an insurer of a cure but 
is only required to possess the skill and 
learning of the average member of his pro- 
fession in good standing in his locality and 
to apply his skill and learning with due 
care, nevertheless the court held that an 
attending physician is not relieved of a 
duty to call on a patient merely because 
he is receiving care in an accredited hos- 
pital under the care of qualified resident 
physicians and nurses. The court held that 
whether a physician observed the standard 
of care required of him when he did not 
visit his patient with a leg injury for a 
period of about nine days was a question 
for the jury. The court held that the doc- 
tor’s mistaken belief that the patient had 
been discharged from the hospital was in- 
sufficient to take from the jury the ques- 
tion of negligence in failure to visit the 
patient since it was incumbent upon the 
doctor to ascertain the fact of discharge. 
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The mere fact that he had informally or- 
dered a discharge, apparently not through 
proper channels, was not enough to remove 
this obligation. 

The case seems significant insofar as it 
discusses and establishes the doctor’s duty 
with regard to visiting his patients in the 
hospital, even though the ultimate princi- 
ples upon which the court relies are old 
and familiar rules. 


C. HOSPITALS 


Moeller v. Hauser also presented issues 
with respect to the liability of a hospital 
and resident physicians for malpractice 
since the hospital and a resident physician 
were also defendants in that case. It ap- 
peared that any negligence of the defend- 
ant resident physician occurred while he 
was engaged in routine duties in the course 
of his work at the hospital, for which he 
was paid a salary by the hospital. The 
court held that at such times, as opposed 
to times when he assisted specific doctors 
in surgery, etc., he was an employee of the 
hospital and not an independent contrac- 
tor with respect to it. His negligence was 
therefore imputed to the hospital under 
the doctrine of respondeat superior, it hav- 
ing been established in earlier Minnesota 
decisions that a hospital, private or charit- 
able, is liable to a patient for the torts of 
its employees under that doctrine. The 
court rejected a doctrine accepted by some 
states to the effect that the relation be- 
tween a hospital and its physicians is not 
that of master and servant while such phy- 
sicians are acting in a professional capacity 
insofar as that doctrine was intended to be 
applied to resident physicians. It held that 
the case of a resident physician was analo- 
gous to the case of a nurse and relied on 
cases holding that nurses sustained the re- 
lation of employee to the hospital. 

Of course the resident’s negligence was 
a jury question. 

The only other case with respect to the 
liability of a hospital for injury to its pa- 
tients is another Minnesota case, Sylvester 
v. Northwestern Hospital of Minneapolis, 
53 N. W. 2d 17 (Minn., 1952). That case 
was an action by a patient against the hos- 
pital for personal injuries of the patient 
sustained when he was struck in the abdo- 
men next to an appendectomy incision by 
an intoxicated fellow patient. The court 
held that the question of the hospital's 
negligence depended upon whether it knew 
or should have known that a patient was 
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wandering about the hospital in an intoxi- 
cated condition, and that this was a jury 
question. The court held that a private 
hospital was not an insurer of the safety 
of a patient, that it must exercise reason- 
able care for the protection and well-being 
of a o— as his known physical and 
mental condition require or as required 
by his condition as it ought to have been 
known by the hospital in the exercise of 
ordinary care. The court pointed out that 
a hospital was not under a duty greater 
than that of reasonable care under the cir- 
cumstances, one of the circumstances being 
the patient's inability to look after his own 
safety. The court held that knowledge by 
the hospital that the patient was possessed 
with vicious or aggressive tendencies when 
drunk was not necessary to sustain liabil- 
ity. The duty of the hospital to control 
the intoxicated person so that he did not 
become an unreasonable risk of harm to 
others arose from the fact that the agents 
of the hospital knew, or should have known 
that one of its patients was so intoxicated 
as to stagger when walking. 

While the case is not technically a mal- 
practice case, nevertheless it is included be- 
cause it bears upon the general question 
of a hospital’s liability to its patients for 
negligence. 


(Contributed by George N. Mecham, of the firm 

Mecham, Stoehr, Moore, Mecham and Hills, 

Omaha, Nebraska, for the states of Iowa, Nebraska, 
North Dakota and South Dakota) 


A. ATTORNEYS 

There are no reported malpractice cases 
against attorneys in the state courts of these 
states since February 1, 1952. 


B. HOSPITALS 


There are no reported malpractice cases 
against hospitals in the state courts of 
these states since February 1, 1952. 


C. PHYSICIANS 


The only malpractice case against doc- 


tors I find reported is the following: Stick- 
leman v. Synhorst, Iowa, 52 N. W. 2d 504. 
This case is cited on page 323 of the In- 
surance Counsel Journal of July 1952 in 
the Report of the Malpractice Committee, 
but there is no statement of facts or indi- 
cation of the finding of the court. 

The case was decided April 1, 1952. The 
defendants attempted to inject an oil sub- 
stance directly into plaintiff's trachea with 
a hypodermic needle to facilitate a map- 
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ping sl sag lungs. The doctor missed 
the trachea and evidently the needle pene. 
trated an artery which caused such pro. 
fuse and prolonged bleeding that it en. 
dangered plaintiffis life and resulted in 
some permanent injury. There was a di- 
rected verdict for the defendants, but on 
appeal the case was reversed. 


Paragraph 6 of the syllabus is as follows: 


“Where patient suffered excessive 
bleeding following surgeon’s attempt to 
inject oil into her trachea as part of 
lung mapping procedure, surgeon’s state- 
ments about the ‘mess I made out of you’ 
and about not charging for lung map- 
ping, were in nature of admissions which 
aided patient’s case against surgeon and 
not mere expressions of regret or sym- 


pathy.” 
Paragraph 10 of the syllabus is as fol- 
lows: 


“In malpractice action against sur- 
geon, ordinarily evidence of requisite 
skill and care to be exercised by surgeon 
must come from experts, but exceptions 
to rule exist where surgeon’s lack of care 
is so obvious as to be within comprehen- 
sion of laymen and to require only com- 
mon knowledge and experience to un- 
derstand, and where surgeon injures part 
of body not under treatment.” 


Pacific Reporter 


(Contributed by Rex J. Hanson, of the firm of 
Stewart, Cannon and Hanson, Salt Lake City, Utah) 


MALPRACTICE CASES 
AGAINST DENTISTS 


Wintersteen v. Semler, 250 P2 420 (Ore). 

Plaintiff suffered from pyorrhea over a 
number of years. On July 10, 1948, she 
went to defendant’s office to have her re- 
maining teeth extracted. After the oral 
surgery, plaintiff was taken to a recovery 
room. Her husband testified that she was 
lying on her back with her head tilted to 
the right. Plaintiff regained consciousness 
in about five minutes. That evening she 
commenced having violent coughing spells 
and vomiting. She returned to the defend- 
ant’s office later for examination and de- 
fendant told her everything was fine. One 
week later, she returned to the office to 
have the sutures removed. She reported 
coughing symptoms to the nurse and was 
informed that that was the natural thing 
after extractions. About three months 
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jater, she underwent an operation for the 
removal of abscesses on both lungs. Plain- 
tiff introduced the testimony of two ex- 

rts: a dentist who testified in her behalf 
stated that plaintiff should not have been 
placed in a horizontal position on her back; 
her physician testified that the probabili- 
ties were that the abscesses were caused by 
the aspiration of foreign material during 
or shortly after the extraction. 

The lower court entered judgment on 
the verdict for plaintiff. The reviewing 
court found in analyzing the physician’s 
testimony that the following inferences 
must be indulged in order to sustain the 
verdict: 

1. That foreign matter got into plain- 
tiff’s trachea; 

2. That such matter 
plaintiff's lungs; 

8. That such 
and 

4. That such infectious material caused 
the abscesses. 

The court held that such testimony was 
merely an inference upon an _ inference 
and would not therefore establish any 
proximate causation between the defend- 
ant’s negligence, if any, and plaintiff's sub- 
sequent illness. 

The court reversed and instructed that 
judgment be entered for the defendant. 


proceeded to 


matter was infectious; 


MALPRACTICE CASES 
AGAINST HOSPITAL 


Milias v. Wheeler Hospital, 241 P2 684 
(Cal.) 

The infant plaintiff in this action was 
admitted to the defendant hospital for 
treatment for blood poisoning and osteo- 
myelitis. No contention was made at the 
trial that the diagnosis was incorrect or 
that the treatment prescribed was in er- 
ror, part of which treatment consisted of 
the application of heat to the plaintiff's 
leg. During the course of the treatment, 
infant agree received third degree burns 
of the leg, resulting in scarring. There was 
medical evidence that the illness could 
have caused the scarring or it could have 
been caused by the heat. There was also 
evidence that in her ill condition the plain- 
tiff could not tolerate the amount of heat 
necessary to cure the illness. The court 
properly instructed on the elements of res 
ipsa loquitur, but under a separate instruc- 
tion clearly left it to the jury to determine 
whether the evidence had established suf- 
ficient facts upon which to apply the doc- 


INSURANCE COUNSEL JOURNAL 


Page 305 


trine. The jury returned a verdict for the 
defendant. Plaintiff contended on appeal 
that the instruction was erroneous in that 
the jury should not have the power to ap- 
ly or disregard the doctrine of res ipsa 
oquitur. The reviewing court in affirming 
the trial court said: 


“There are many cases, such as the in- 
stant one, where the existence or non- 
existence of the conditions giving rise 
to the doctrine are questions of fact 
which must be decided by the jury be- 
fore the doctrine is applicable at all.” 


Talley et al v. Northern San Diego Coun- 
ty Hospital Dist. (Cal.), 246 P2 970. 

Plaintiff was admitted to the defendant 
hospital as a paying patron. Upon regain- 
ing consciousness after the administering 
of anesthetic, she discovered her legs had 
been seriously burned, which she contended 
resulted from the negligence of the hos- 
pital employees in placing hot water bot- 
tles or other hot substances against the 
part of her anatomy affected. ‘The court 
held that the doctrine of res ipsa loquitur 
applied to the fact situation but absolved 
the hospital of liability upon the grounds 
that it was an instrumentality of the state 
engaged in a government function, as dis- 
tinguished from a proprietary function; 
that the acceptance of fees by a public hos- 
pital operated by and organized under 
state law did not constitute such operation 
a proprietary function. 


Farber v. Olkon et al, (Cal.) 246 P2 710. 

Plaintiff, a mental incompetent, brought 
suit by his guardian against the defendant 
and others operating a neurological insti- 
tute, for damages resulting from the al- 
leged administration of shock treatment, 
resulting in broken femur bone in each 
leg. The plaintiff appealed from a directed 
verdict in favor of the defendants. In af- 
firming the verdict, the Appellate Court 
held that the trial court correctly refused 
to apply the doctrine of res ipsa loquitur; 
that the doctrine was limited to those sit- 


uations “where a layman is able to say 
as a matter of common knowledge and ob- 
servation that the consequences of profes- 
sional treatment were not such as ordinar- 
ily would have followed if due care had 
been exercised.” 


MALPRACTICE CASES 
AGAINST PHYSICIANS 


Pearce v. Linde et al (Cal.) 248 P2 506. 
Plaintiff filed suit against the defendant 
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physicians and the Franklin Hospital for 
injuries allegedly resulting from the fail- 
ure of defendant physicians to take x-rays 
in the course of treating his left foot, 
which involved surgical operations. The 
trial court granted non-suits against the 
plaintiff in favor of all the defendants, 
from which plaintiff appealed but subse- 
quently abandoned the part of his appeal 
against the hospital. The only question 
considered by the Appellate Court was 
whether the trial judge had erred in re- 
fusing to accept as an expert a medical 
witness called by the plaintiff. This doctor 
was licensed to practice in Nevada and 
was a specialist in internal medicine. He 
had no experience in orthopedics or in any 
other branch of surgery. Since the ques- 
tion involved was whether the defendants 
had used proper skill and care in perform- 
ing operations on plaintiff's foot, the court 
held that the testimony of an expert of 
internal medicine would be no more per- 
suasive than that of a layman who had 
read and heard what was proper profes- 
sional practice. 


Dodson v. Pohle et al (Ariz.), 239 P2 
591. 

In an action against a physician for neg- 
ligence in causing facial burns on a baby 
while treating her in an oxygen tent with 
a vaporizer for bronchial ailments, the Ap- 
peal Court reversed the trial court which 
had directed a verdict in favor of the de- 
fendants upon the ground that the doc- 
trine of res ipsa loquitur applied, which 
required the submission of the issue of 
negligence to a jury. In its opinion, the 
court reaffirmed the earlier decisions, held 
that the doctrine of res ipsa loquitur did 
not apply in the ordinary malpractice case 
but distinguished the situation in this case 
because the evidence showed that the oxy- 
gen tent and vaporizer were within the 
exclusive control of the physician and his 
servants at the time the burns were in- 
flicted. The accident was of a kind which 
ordinarily would not occur in the absence 
of negligence and the injuries were to an 
undiseased portion of the child’s body. 


MISCELLANEOUS 
MALPRACTICE CASES 


Cummings v. Donnelly (Kan.), 249 P2 
695. 

Held: A petition which alleged the de- 
fendant orthopedic physician who had pre- 
scribed for plaintiff an operation for re- 
moval of a diseased gall bladder, had been 
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unable to find the gall bladder but that 
thereafter the diseased gall bladder burst 
and had to be removed by another physi- 
cian, but which failed to allege that de. 
fendant did not use ordinary care and skill 
or that he was negligent, failed to state 
a cause of action for malpractice. 


Duprey v. Shane et al, (Cal.) 241 P2 78. 

Plaintiff was employed by defendant as 
a practical nurse in defendant’s chiroprac- 
tic clinic. While administering therapy to 
the patient, the patient rolled off the table 
and plaintiff grabbed him to break the 
fall. She was pulled across the table with 
a “terrific yank” to her shoulder. She later 
complained of pain and was treated by the 
defendant. Her condition grew worse. 
X-rays subsequently taken showed a dislo- 
cated vertebrae and epidural bleeding. 
Medical opinion at trial was to the effect 
that the injury did not result in the sub- 
sequent physical condition and that the 
subsequent injury had been caused by the 
vigorous manipulation treatment adminis- 
tered by the defendant which, according 
to the medical experts, was “bad practice.” 
The jury returned a verdict of $19,572.40. 
Defendant’s main contention was that the 
court was without jurisdiction on the 
ground that the injury occurred within the 
course of plaintiff's employment. 

Held: When the defendant undertook 
to treat plaintiff, the relationship of em- 
ployer and employee ended a the de- 
fendant assumed the same responsibility as 
he would if he were called into the case. 
The judgment was affirmed. 


Southeastern Reporter 


(Contributed by Robert R. Parrish, of the firm 
Parrish, Butcher, and Parrish, Richmond, Virginia) 


A. MALPRACTICE CASES 
AGAINST LAWYERS 


Glenn v. Haynes, 192 Va. 574, 66 S. E. 
2d 509. 

Plaintiff instituted action in detinue to 
recover jewelry which had been delivered 
to defendant as attorney for plaintiff, and 
which had been stolen from defendant's 
safe. The lower court sustained defendant's 
motion to strike plaintiff's evidence and 
plaintiff brought error. 

Held: That a prima facie case was estab- 
lished when evidence showed plaintiff's 
title and right to possession, an delivery 
to defendant for plaintiff's account, and 
failure of defendant to return it to plain- 
tiff on demand. An attorney, like other 
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trustees, is liable for loss of client’s money 
or property unless attorney exercised same 
caution in protecting the property that a 
prudent man would have exercised in re- 
gard to his own property of like character. 
The responsibility of attorney for loss of 
cient’s property is that of ordinary bailee. 
Where client established title and right 
to possession of jewelry, and showed de- 
livery of jewelry to attorney for client, 
and failure of attorney to return it upon 
demand, a prima facie case for recovery 
was presented and burden shifted to at- 
torney to show that non-delivery was not 
due to failure to use reasonable care for 
protection and safe delivery under circum- 
stances of his engagement. 


Bennett v. Bennett, ________...W. Va... 


70 S. E. 2d 894. 

Evidence sustained finding that wife, 
living in Florida, authorized her attorney 
to make a general appearance for purposes 
of moving for a continuance, in divorce 
proceedings brought by her husband in 
West Virginia. An appearance in a pro- 
ceeding by an attorney will be presumed 
to be by authority of the party he pur- 
ports to represent. 


B. MALPRACTICE CASES AGAINST 
DOCTORS 


Waynick v. Reardon, 236 N. C. 116, 72 
§. E. 2d 4. Action for alleged injury caused 
by negligence of surgeon as agent of hos- 
pital in performing operation upon plain- 
tiff without his permission and without 
use of ordinary care. Defendant’s motion 
for judgment as of non-suit at close of 
all evidence was allowed, and_ plaintiff 
brought error. 

Held: That whether surgeon proceeded 
with that degree of ordinary care required 
of him under the circumstances and con- 
ditions was a question of fact for the jury. 
In suit against surgeon and hospital for 
loss of legs and other injuries which al- 
legedly resulted when surgeon performed 
unauthorized nerve operation and in so 
doing damaged arterial blood vessels to 
the extent that they had to be severed, 
whether surgeon proceeded with the de- 
gree of ordinary care required of him un- 
der the circumstances and conditions was 
a question of fact for the jury. In suit 
for malpractice, the absence of expert med- 
ical testimony, disapproving the treatment 
or lack of it, is not perforce fatal to the 
case, since there are many known and ob- 
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vious facts in the realm of common knowl- 
edge which speak for themselves, some- 
times even louder than witnesses, expert 
or otherwise. Hospitals and members of 
the medical profession are not guarantors 
of effective cures or of perfect operative 
results, but nevertheless, the law of neg- 
ligence holds a physician or surgeon liable 
for an injury to a patient proximately re- 
sulting from a want of that degree of 
knowledge or skill ordinarily possessed by 
other members of his profession, or for 
a failure to use reasonable care and dili- 
gence in practice of his art, or for his 
failure to exercise his best judgment in 
the treatment of his patient. 


Jackson v. Joyner, 236 N. C. 259, 72 
S. E. 2d 589. Jn action for intestate’s death 
before regaining consciousness after a ton- 
sillectomy performed by defendant result- 
ing in jury verdict in favor of defendant. 

Held: That instructions to the jury that 
there was no evidence that a hospital nurse 
who administered the anesthetic to intes- 
tate was an employee of defendant doctor 
and that defendant doctor would not be 
responsible for such nurse’s negligence 
were erroneous. New trial awarded. In ac- 
tion against surgeon for death of child 
before regaining consciousness after ton- 
sillectomy performed by defendant, evi- 
dence that defendant, after demurring to 
child’s mother’s suggestion that her family 
physician administer anesthetic arranged 
for a hospital nurse to do so, was sufficient 
to take to jury question whether defendant 
had full power of control over nurse, so 
as to make defendant responsible for man- 
ner in which anesthetic was administered. 
A surgeon having full power of control 
over hospital nurse administering anes- 
thetic to patient operated on by surgeon 
is bound to exercise such reasonable care 
and skill respecting administration thereof 
as is usually exercised by average physi- 
cians and surgeons of good standing in 
same community as that in which he prac- 
tices. 


Lawrence v. Nutter, (U. S. C. A., 4th 
Cir., Va., April 7, 1953). _.... Fed. (2d) 
anteiellal An interesting question of the use 
of text books in cross-examining medical 
experts was involved in this case. The Dis- 
trict Court refused to allow plaintiff's at- 
torney to cross-examine the defendant doc- 
tor in regard to statements in certain medi- 
cal books bearing on the treatment of sim- 
ilar cases. The Court said: 
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“We need go no further in the pend- 
ing case than to hold that the attention 
of an expert may be called in the course 
of cross examination to statements in 
conflict with his testimony contained in 
relevant scientific works which he recog- 
nizes as authoritative. This holding ac- 
cords not only with the more liberal view 
taken in the recent cases, but also with 
the precept contained in Rule 43 (a) of 
the Federal Rules of Federal Procedure 
that the statute or rule which favors the 
reception of evidence should govern. In 
conformity with this rule our decisions 
recognize ‘the wisdom of admitting in 
evidence any matter which throws light 
on the question in controversy leaving 
to the discretion of the trial judge to 
hold the hearing within reasonable 
bounds.’ United States v. 25.406 Acres 
of Land, 4 Cir., 172 F. 2d 990, 995; Mour- 
tkas v. Vardianos, 4 Cir., 169 F. 2d 53, 59. 

“In the exercise of this discretion the 
judge may control the use of the ma- 
terial taken from learned works in the 
cross examination of medical witnesses 
so as not to seem to impose a greater 
burden upon the profession than is rec- 
ognized by the rule in Virginia that the 
duty imposed upon a physician or sur- 
geon is to exercise the highest degree 
of diligence and skill which is common 
to and exercised by the average member 
of the profession in good standing in the 
same or similar localities. See Henley v. 
Mason, 143 Va. 381, 383, 384... .” 


Case reversed and remanded for new 
trial. 


C. MALPRACTICE CASES AGAINST 
HOSPITALS 


Waynick v. Reardon, supra. The facts 
are referred to under (B) above. As to the 
defendant hospital, the Court held: 

Where surgeon who allegedly negligently 
caused patient’s injuries by performing un- 
authorized operation was at all times an 
agent, servant and employee of a hospital 
and was acting within the scope of his 
duty as such agent, actionable negligence, 
if found, was imputable to the hospital 
also, and both would be liable. 


Southwestern Reporter 


(Contributed by Gordon R. Close, of the firm 
Lord, Bissell and Kadyk, Chicago, Illinois, for the 
states of Arkansas, Kentucky. and Missouri) 
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KENTUCKY 


A. Hospital—None. 

B. Legal. 

Hamilton v. Hayes Freight Lines (Ky. 
1952) 251 SW 2d 277. 

Plaintiffs sued joint tortfeasors, one of 
whom was a resident and the other a non. 
resident. The resident tortfeasor settled 
with the plaintiffs prior to trial. The trial 
court was not informed of the settlement 
and both tortfeasors went to trial, the jury 
returning a verdict against the non-resident 
tortfeasor and for the resident tortfeasor. 
After trial the non-resident tortfeasor dis- 
covered the resident’s prior settlement and 
then sued to set aside the judgment be- 
cause of fraud. The trial court found that 
there has been a fraud on the court as well 
as on the non-resident tortfeasor. 

The Court of Appeals of Kentucky af- 
firmed holding that there was fraud on the 
court in that the “administration of justice 
contemplates an impartial court that is in- 
formed on all facts of the controversy be- 
fore it,” and that there was fraud on the 
non-resident tortfeasor in that without the 
resident as a party defendant there would 
have been diversity of citizenship to en- 
able a transfer of the case to Federal Court 
by the non-resident, and also because the 
resident participated in the selection of 
the jury and may not have been careful 
in his choice of jurors under the circum- 
stances. 


C. Medical 


Adams v. Ison, 249 SW 2 791 (Ky. 1952). 

Malpractice action commenced in 1949. 
In 1929 surgeon had inserted a 6-inch rub- 
ber tube and failed to remove it after an 
operation. In 1948, patient suffered lung 
hemorrhage caused by the tube. The trial 
court sustained surgeon’s demurrer to pa- 
tient’s plea of estoppel to surgeon’s plea 
of limitations. The patient appealed and 
the Court of Appeals of Kentucky reversed 
holding that surgeon’s alleged statement 
that no harm would be caused by retention 
of tube in lung and that tube would be 
absorbed into patient’s body, was a misrep- 
resentation upon which patient had a right 
to rely and that it constituted obstruction 
of malpractice prosecution which would 
toll limitations. 

The court stated: 


“ ... Since the relationship of physi- 
cian and patient begets confidence and 
reliance a liberal attitude should be 
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taken in behalf of the patient. No de- 
gree of deceit or fraud by the doctor to 
avoid legal liability for malpractice by 
enabling himself to set up the shield of 
limitations should be permitted.” 


ARKANSAS 

No recent malpractice decisions. 
MISSOURI 

No recent malpractice decisions. 


(Contributed by Richard §. Gibbs of the firm 

Quarles, Spence and Quarles, Milwaukee, Wiscon- 

sin for the states of Tennessee, Texas and Ohkla- 
homa) 


There were no significant cases in these 
states on malpractice law for the period 
covered by this report. 


Southern Reporter 


(Contributed by Cicero C. Sessions, of the firm 
Montgomery, Barnett, Brown and Sessions, New 
Orleans, Louisiana) 


Concerning the malpractice of attorneys, 
there have been two cases of significance 
during the past year reported in the South- 
ern Reporter. The first is: Beasley v. Gir- 
ten, 61 So. 2d 179 decided by the Supreme 
Court of Florida, Division A, on October 
31, 1952. This case concerned a plaintiff 
whose attorney failed to attend a sched- 
uled pre-trial conference. Due to the at- 
torney’s failure to attend the pre-trial con- 
ference and his failure to notify of his 
inability to be present, the Circuit Court 
entered an order dismissing the plain- 
tiffs lawsuit with prejudice at the plain- 
tiffs cost. The Supreme Court of Flor- 
ida held that the rule that the attorney 
is the litigant’s agent and that his acts 
are those of the principle did not justify 
the dismissal of the plaintiff's lawsuit with 
prejudice because of counsel’s failure to 
attend the pre-trial conference, holding 
that such dismissal would punish the liti- 
gant instead of the attorney. The Court 
did suggest, however, that the attorney’s 
action was contrary to good order and that 
the Court unquestionably has the power 
to discipline counsel for refusal or failure 
to attend a duly ordered pre-trial confer- 
ence. 

The other case of some significance is 
the case of Louisiana State Bar Association 
v. Theard, 62 So. 2d 501 decided by the 
Supreme Court of Louisiana on December 
15, 1952 rehearing denied January 12, 
1953. This case involves disbarment pro- 
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ceedings filed by the Louisiana State Bar 
Association against the defendant. The 
defendant filed exceptions of no right and 
no cause of action. These exceptions were 
overruled. It is important to note, since 
the case was being heard on the excep- 
tions which were overruled, it will be heard 
later on the merits. However, the opinion 
overruling the exceptions is fairly lengthy 
and does set out important statements. The 
primary charge against the defendant is 
that he forged, with an attempt to defraud, 
certain signatures on a promissory note 
while engaged in the practice of law. The 
exceptions were aimed at the lack of au- 
thority of the Louisiana State Bar Asso- 
ciation to institute these proceedings and, 
further, that the cause of action by the Bar 
Association had prescribed. Defendant fur- 
ther alleged that the acts were committed 
while he was incapable of discerning be- 
tween right and wrong. The Supreme 
Court held that the Bar Association did 
have the right to institute the disbarment 
proceedings, that prescription did not bar 
their actions and that insanity, while a 
defense to a criminal charge, is not a de- 
fense to disbarment proceedings. On this 
last point the Court cited the Supreme 
Court of Illinois in the case in re: Patlak, 
368 Ill. 547, 15 NE 2d 309, at 312, 116 
ALR 627: 


“While insanity proved is a defense 
to a criminal charge, yet a disbarment 
proceeding is for more than the single 
purpose of punishment. ‘There is also 
the even more important purpose of pro- 
tecting the public from unscrupulous 
and dishonest lawyers. Though a man 
be shown to be insane, the public has 
a right to protection against his activi- 
ties in the practice of law, particularly 
when the symptoms of his insanity in- 
clude a penchant for keeping the money 
of others without rendering services or 
account therefor.” 


There were no cases during the year con- 
cerning the malpractice of hospitals, al- 
though some allusion to this was made in 
the two cases involving physicians and sur- 
geons which are discussed below. There 
were two significant cases involving the 
malpractice of physicians and surgeons in 
the States within the ambit of the South- 
ern Reporter. The first is the case of Wat- 
terson v. Conwell, 61 So. 2d 69, decided 
by the Supreme Court of Alabama on No- 
vember 20, 1952. This case concerned a 





Page 310 


surgeon who was sued by a patient alleg- 
ing his negligence in applying a plaster 
cast to her leg. The principal contention 
of the plaintiff was that the surgeon had 
been negligent in allowing a colored or- 
derly to finish the wrapping of the cast 
to her leg. The trial court found that the 
evidence was not sufficient to allow the 
case to go to the jury on the question of 
the negligence of the defendant. The Su- 
preme Court affirmed, setting out the well 
settled rule that a physician or surgeon is 
charged only with exercising the care and 
skill of physician and surgeon in the same 
general neighborhood pursuing the same 
general line of practice. They also con- 
cluded that a showing of an unfortunate 
result does not raise an inference of culp- 
ability, and further found that simply be- 
cause of the unsuccessful or unfortunate 
result of the treatment the doctrine of res 
ipsa loquitur does not apply. It might be 
noted in this case that some reference was 
made to the negligence of the hospital 
based upon the fact that the plaintiff con- 
tracted pleurisy while confined there, but 
this is not discussed at length and appar- 
ently there was little evidence to sustain 
this claim by the plaintiff. 

The other case involving malpractice of 
a physician is the case of Meyer v. St. Paul 
Mercury Indemnity Co., et al, 61 So. 2d 
901, decided by the Court of Appeals for 
the Parish of Orleans, on December 15, 
1952. This case involved an alleged negli- 
gence of an oral surgeon and his anesthet- 
ist in the removal of the plaintiff's teeth 
after being referred to the oral surgeon by 
plaintiff's own dentist. The plaintiff al- 
leged that at some time during the admin- 
istration of an anesthetic and while she 
was unconscious one of her teeth was 
knocked loose and lodged in her lung, ne- 


INSURANCE COUNSEL JOURNAL 


October, 1953 


cessitating a serious operation for the re. 
moval therefrom. The operating oral sur. 
geon and the anesthetist both alleged that 
they had used all of the skill and care com. 
mensurate with their duties. The plaintiff 
further sought to apply the doctrine of res 
ipsa loquitur, alleging that she was uncon- 
scious at the time of her injury and that 
the defendants were in a better position 
to know of ‘it and guard against it for her. 
The trial court found no negligence on the 
part of the defendants and refused to ap. 
ply the doctrine of res ipsa loquitur. The 
Court of Appeal, in an excellent opinion 
which considers a great many authorities 
in both the application of the doctrine of 
res ipsa loquitur and a consideration of the 
duties of an anesthetist and operating sur- 
geon concluded that, although the mere 
fact that the defendants were professional 
people engaged in the performance of pro- 
fessional duties did not of itself prevent 
the application of the doctrine of res ipsa 
loquitur, nevertheless both defendants did 
all that reasonably careful practitioners, 
skilled in their respective professions could 
have done and that, consequently, there 
was no liability on the part of either of 
them. 


Respectfully submitted, 


Cuar.es P. Goutp, Chairman 
KENNETH P. Gruss, Vice Chairman 
WILLIAM T. CAMPBELL 
GorDon R. CLOSE 

RICHARD S. GIBBS 

REx J. HANSON 

L. Duncan LLoyp 

GerorGE N. MECHAM 

RosBerT R. PARRISH 

Cicero C. SESSIONS 

Wayne E. STICHTER 

Joun P. Faupe, Ex Officio 


Report of Marine Insurance Committee 


HE Marine Insurance Committee sor- 

rowfully records, with deepest sym- 
pathy, the loss of its Chairman, Harry F. 
Stiles, of New Orleans by reason of his 
sad and untimely death in an airplane ac- 
cident which occurred last February. 

In view of the extent of participation by 
governments and their agencies in the ship- 
ping business with attendant claims for 
loss and damage to insured cargoes, it is 


believed that the subject of this report 
will be of value. 
Your Committee respectfully submits 
the following on the subject of sovereign 
immunity. The Committee is much in- 
debted to Mr. Oscar R. Houston of New 
York City for permission to print his re 
marks made during a discussion of “Sov- 
ereign Immunity of State Agencies” before 
the United Nations Lawyers Group and 





pm TO TF De” 


ae dl 


oOo OO = 


rT — 


- 


Oo ee ee 


—_ 


= 


October, 1953 


Association of the Bar of the City of New 
York held in May 1953 at the United Na- 
tions Headquarters. The text as deliv- 
ered by Mr. Houston is, as follows: 

“The King can do no wrong” is a doc- 
urine that comes to us from hoary an- 
tiquity. I do not know whether it arose be- 
cause Augustus Caesar was also a god, or 
because the king usually has enough sol- 
diers to carry out his wishes. However, the 
doctrine stood on unchallenged grounds in 
the 18th Century when Vattel, writing in 
1787, said: [Vattel, Law of Nations, Sec. 
4 (1787)]: . 

“But the body of the nation, the state, 
remains absolutely free and independent 
with respect to all men, or to foreign na- 
tions, while it does not voluntarily submit 
to them.” 

But the character of the sovereign has 
changed. The personal king who spent his 
time hunting, wenching and waging war, 
has given place to the impersonal sov- 
ereign that also operates merchant ships, 
buys and sells commodities and carries on 
business in competition with private en- 
terprise. This change has brought a chal- 
lenge to the classic doctrine. In 1824 in a 
case involving a bank incorporated and 
largely owned by a state, Chief Justice 
Marshall said: [Bank of U. S. v. Plant- 
ers’ Bank, 9 Wheat, 904, 907 (1824)]: 


“It is, we think, a sound principle, that 
when a government becomes a partner in 
any trading company, it divests itself, so 
far as concerns the transactions of that 
company, of its sovereign character, and 
takes that of a private citizen. Instead of 
communicating to the company its priv- 
ileges and its prerogatives, it descends to a 
level with those with whom it associates 
itself, and takes the character which be- 
longs to its associates, and to the business 
which is to be transacted.” 


In the United States the courts still up- 
hold the doctrine of absolute immunity 
both in respect of the United States and 
in respect of foreign sovereigns sued in our 
courts. (Berizzi Bros. v. The Pesaro, 271 
U. S. 562 (1926); Isbrandtsen & Co. v. 
Netherlands East Indies, 1947 A.M.C. 
1739]. The doctrine has not been follow- 
ed without opposition and dissents and the 
plea of sovereign immunity has been 
hedged about by various rules of practice 
and substantive law which have often 
made it very difficult for a foreign sov- 
freign to escape liability in respect of a 
commercial venture. 
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The legislative and executive branches 
of our government, however, have gone 
the other way. In a series of statutes be- 
ginning with the Court of Claims Act 
(Court of Claims Act, 28 U. S. Code 1491 
et seq.), the Suits in Admiralty Act (Suits 
in Admiralty Act, 46 U. S. Code 741 et 
seq.), the Public Vessels Act (Public Ves- 
sels Act, 46 U. S. Code 781 et seq.), and fin- 
ally the Tort Claims Act (Tort Claims 
Act, 28 U. S. Code 1346, 2674 et alia.), 
Congress has, for practical purposes, 
abolished the immunity of the United 
States in our courts. 

The next step was taken by the Mari- 
time Administration when it adopted the 
policy that immunity should not be claim- 
ed for American government-owned mer- 
chant ships if sued in foreign ports. (Am. 
J. of Int. Law, Vol. 47, page 94). 

The final step was taken by the State 
Department on May 19, 1952, when it an- 
nounced that the Department would not 
thereafter request the courts to grant im- 
munity to any foreign sovereign with re- 
spect to “private acts (jur gestionis),” by 
which I take it is meant commercial ac- 
tivities. (Department of State Bulletin, 
Vol XXVI No. 678, page 984). 

In England the courts have likewise 
sustained the right of immunity for the 
British Crown and for the benefit of all 
foreign sovereigns, but over very strong 
dissents in the latest case, The Cristina. 
[The Cristina, (1938) A. C. 485]. They 
did allow at least two subterfuges. It has 
always been the British law that in case of 
a collision with one of His Majesty's war- 
ships, a private litigant could sue the cap- 
tain and the government would defend 
the action and, if the warship was held at 
fault, would pay the bill. [The Birken- 
head, 3 W. Rob. 75 (166 Eng. Rep. 891)]. 
And in the case of The Jupiter, 1927, p. 
122, the court shut its eyes to immunity 
claimed by purchase from Russia on the 
ground that the master had accepted a 
private litigant as true owner of the ves- 
sel. [The Jupiter (1927) p. 122]. 

The British Parliament has been much 
more liberal and in the Crown Proceed- 
ings Act of 1947 has permitted suits in 
the British courts against the Crown in re- 
spect of substantially all classes of claims, 
both commercial and sovereign. [The 
Crown Proceedings Act, 1947 (10 & 11 Geo. 
6, c. 44)]. 

A further interesting step has been 
taken. An American airline claimed to 
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own a fleet of planes which were in pos- 
session of representatives of the Chinese 
Communist Government on the airfield in 
the Colony of Hong Kong. The Chinese 
Government claimed immunity. There- 
upon an Order in Council was issued con- 
ferring jurisdiction of the litigation upon 
the Supreme Court of Hong Kong. On ap- 
peal the Privy Council adjudicated the 
case upon the merits and awarded the air- 
planes to the American company. [Civil 
Air Transport, Inc. v. Centre! Air Trans- 
port Corp. (1952) 2 Lloyd’s Rep. 259]. 

Great Britain, however, continues to 
grant immunity to foreign sovereigns, and 
I believe it also claims immunity against 
suit in the courts of any other sovereign. 
At least it did so in the two cases with 
which I had to do: The Aquitania, after 
the First World War, and The Archer 
during the Second World War. 

In countries whose jurisprudence is 
based on the civil law, the situation is 
somewhat different. In many if not all of 
them, a private citizen may sue the sov- 
ereign in his own courts. In my own ex- 
perience the Conseil d’Etat has not hes- 
itated to decide against the French Gov- 
ernment, and I believe an adequate remedy 
is probably afforded in the courts of many 
countries. 

It is difficult to determine accurately 
which of these countries grant immunity 
to foreign sovereigns in respect of com- 
mercial operations. So far as I have been 
able to ascertain, the situation is as fol- 
lows: 

The following countries do not grant 
immunity: Austria, Belgium, Egypt, Italy, 
France, Greece and Switzerland. 

The following countries probably do 
not grant immunity, although this may 
not be free from doubt: Argentina, Den- 
mark, Germany, Netherlands, Peru and 
Sweden. 

In addition, the following countries 
have ratified the Brussels Convention (to 
which I shall refer in a few minutes), 
thereby waiving their claim of immunity 
in respect of commercial vessels: Brazil, 
Chile, Norway and Portugal. 


Some of the countries now behind the 
Iron Curtain also ratified the Convention, 
but I believe the situation now is that 
Russia and her satellites claim immunity 
abroad, (Low v. S.S. “Rossia,” 1948 A.M.C. 
814), but probably do not grant it at home. 
It should be noted, however, that Soviet 
trading organizations, like Amtorg, are 
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often set up in such fashion that they are 
not entitled to immunity and in England, 
in particular, they have supplied a feast of 
litigation for the members of the Bar. 

I find it even more difficult to deter. 
mine what countries claim immunity 
abroad. Brazil, which operates a_ large 
fleet of commercial ships, has never plead- 
ed immunity. In one case in which I rep- 
resented the Brazilian Government and 
proposed to file such a plea, I was repri- 
manded by my client. 

The United States of Colombia, Ven. 
ezuela and Ecuador, who engage in com. 
merce and operate a line of steamships 
known as the Gran Colombiana, likewise 
never claim immunity. 

Mexico, on the other hand, has on oc. 
casion pleaded immunity, [Mexico v. Hoff- 
man, $24 U.S. 30, 40 (1945)], and so have 
France, Italy and The Netherlands [Ber- 
izzt Bros. v. The Pesaro, 271 U.S. 562 
(1926); Isbrandtsen & Co. v. Netherlands 
East Indies, 1947 A.M.C. 1739]. 

The Brussels Convention of April 10, 
1926, provided as follows: “Seagoing ships 
owned or operated by States, cargoes own- 
ed by them, and cargoes and passengers 
carried on State-owned ships, as well as 
the States which own or operate such ships 
and own such cargoes shall be subject, as 
regards claims in respect of the operation 
of such ships or in respect of the carriage 
of such cargoes, to the same rules of li- 
ability and the same obligations as those 
applicable in the case of privately-owned 
ships, cargoes and equipment.” 

The Convention has been ratified or 
adhered to by 15 countries, not including, 
however, Great Britain, France or the 
United States. 

There is one further question that needs 
to be referred to and that is the question 
of what follows when a private claimant 
obtains a judgment or decree against the 
sovereign. I have obtained a number of 
judgments against the United States, but 
I have never tried to send the marshal 
down to levy execution upon the furniture 
in the White House. I doubt if I would 
succeed. So far as I know, no countries at 
present allow the levy of execution upon 
government property to satisfy a judgment, 
except possibly France. [Dexter & Car- 
penter v. Kunglig Jarnvagss Tyrelsen, 43 
F. (2d) 705 (1930); Am. J. of Int. Law, 
Vol. 46, p. 520]. This does not mean that 
the judgment creditor is without a remedy. 
In the United States, it has been held in 
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The Virginia that mandamus will lie to 
compel the payment of a judgment for 
just compensation over the vigorous op- 

ition of the General Accounting Of- 
fice. [The Virginia (Payment)] (National 
Bulk Carriers, Inc. v. Warren), 1949 
AM.C. 624). There are probably similar 
remedies in other countries. 

There is an excellent review of the sub- 
ject by Prof. William M. Bishop in Am. 
J. of Int. Law, Vol. 47, p. 93 (January 
1953). See also the address on the Immu- 
nity of International Organizations by 
Hans Aufricht at the American Society of 
International Law meeting in 1952, and 
the article by Paul Abel in Am. J. of Int. 
Law, Vol. 45, p. 554). 

I have attempted to cover rather a wide 
field and I dare not hope that I have 
avoided all errors. 

I have tried to avoid expressing my own 
views of what the law should be, although 
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they have perhaps leaked out somewhere 
in my remarks. What the law should be 
will be dealt with by the later speakers. 

It is hoped that the above will stimulate 
further interest in this topic and that ad- 
ditional articles may be obtained from 
those who have made a study of the prob- 
lem. 


Respectfully submitted, 


THomaAs F. Mount, Vice-Chairman 
Joun R. Brown 

L. St. M. DuMouLIN 

WALTER HUMKEY 

J. Newton NAsH 

DENMAN Moopy 

GEORGE W. ORR 

R. W. SHACKLEFORD 

CLAUDE E. WAKEFIELD 
BENJAMIN W. YANCEY 

G. ARTHUR BLANCHET, Ex-Officio 


Report of Practice and Procedure Committee 


‘ has been said “There is nothing new 

under the sun.” In the face of this 
precedent, a committee of this Association 
should not expect to present anything 
startlingly new. This report is no excep- 
tion. We have covered some familiar 
ground—and, we hope, some not too fa- 
miliar—on Federal Discovery Procedure, 
with particular emphasis upon some of the 
discovery techniques which may be used 
by defense counsel. The Hickman case 
(Hickman v. Taylor, 329 U. S. 495, 67 S. 
Ct. 385, 91 L. Ed 451) is by no means a 
one-way street. The means, methods and 
mechanics of discovery are just as available 
to counsel for the insurance company as 
they are to the “poor, penniless plaintiff.” 
Actually this report may be considered as 
a supplement to the Open Forum held at 
our Bretton Woods meeting in 1949. 
Messrs. Moody, Hobson and Varnum pre- 
sented papers dealing with various phases 
of discovery and we recommend a review 
of those papers in the January 1950 In- 
surance Counsel Journal. But four long 
and eventful years have passed since then. 
Many courts have considered and con- 
strued the Hickman case. Numerous guide- 
posts have emerged to aid the careful prac- 
litioner in the preparation of his defense. 
We hope this report may lend some as- 


sistance to counsel who are constantly con- 
fronted with these problems in the prepa- 
ration and defense of insurance cases. 
There is no doubt but what the discov- 
ery procedures have been used more ex- 
tensively by plaintiff's attorneys than by 
counsel for defendants. Frequently the de- 
fense is in a position to obtain a prompt 
and complete investigation of an accident, 
including photographs, diagrams, the real 
evidence such as defective machines, and 
other objects, and, of course, signed state- 
ments from witnesses. The plaintiff's at- 
torney comes on the scene at a later time, 
(in some jurisdictions this may not be 
true) and the discovery procedures have 
been used to obtain from the defendant 
much of the information which has been 
so painstakingly assembled. But this is not 
always the case. As any defense counsel 
knows, a plaintiff's attorney is often re- 
tained soon after an accident, and has in- 
terviewed and “sewed-up” witnesses and 
defendants’ representatives, obtained pho- 
tographs, appropriated evidence, made 
plats and generally “covered the water- 
front” before the home office refers the 
matter to defense counsel. This is the 
situation in which the Federal Discovery 
procedure can be put to work for the de- 
fense. The discovery procedures have been 
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primarily a weapon in the hands of plain- 
tiff. It is time to turn the tables and utilize 
them as a weapon of our own. We felt that 
it might be helpful to re-examine the Fed- 
eral Discovery procedures, giving attention 
to the practical uses that can be made by 
defendants’ attorneys in light of the recent 
decisions. 

A panel discussion on the operation of 
Federal Discovery is reported at 12 F.R.D. 
131. There Mr. William H. Speck, of the 
Administrative Office of the United States 
Courts, points out that interrogatories have 
been used primarily by plaintiffs. It is the 
observation of this committee that Mr. 
Speck’s conclusion is correct, and the re- 
ported decisions therefore deal primarily 
with plaintiff's use of the discovery tech- 
nique. Defendants, however, are gradually 
discovering the benefits of the discovery 
techniques, and the decisions show a grow- 
ing realization by defendants that they 
have been ignoring a capable ally. In the 
four years since our 1949 meeting, a num- 
ber of decisions report defendants’ effec- 
tive and telling use of the discovery pro- 
cedure. 

The decision of Hickman v. Taylor came 
like a bombshell and caused great conster- 
nation in the ranks of defense counsel. 
Plaintiff in that case, by interrogatories un- 
der Rule 33, sought to compel defendant’s 
attorneys to produce signed statements 
taken in the course of preparing the case 
for trial. Actually the majority opinion 
delivered by Mr. Justice Murphy did not 
compel the production of these statements, 
on the ground that interrogatories under 
Rule 33 are subject to the same qualifica- 
tions as motions for production of docu- 
ments and physical objects for copying and 
inspection under Rule 34, requiring that 
good cause be shown, and that there had 
been an _ insufficient showing of good 
cause. While the actual holding of the 
court was somewhat limited, there is loose 
language in the opinion to support almost 
any argument to be made by any party 
for the production of most anything. Con- 
flicting decisions were inevitable. The 
passage of the years has not clarified the 
situation entirely, but there seems to be 
some indication that the “bark was worse 
than the bite” and that the courts are 
gradually reaching some uniformity in 
their interpretation of this decision. 

Rules 33 and 34 were the focal points 
in the Hickman case and therefore we are 
directing our principal attention to these 
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two rules. Other rules, such as Rule 2%, 
providing for depositions, and Rule 35, 
providing for physical examinations, are 
incidentally discussed, but the primary em- 
phasis is laid on the rules providing for 
interrogatories and production of objects. 

A few preliminary observations concern- 
ing the basic operation under the rules 
may be helpful. Rule 33 provides for in- 
terrogatories to be answered by the op- 
posing parties. The answers must be in 
writing under oath, and signed by the per- 
son making them. Leave of court is re- 
quired for serving more than one set of 
interrogatories to the same party. It is to 
be noted that no requirement of good 
cause is exacted by Rule 33. Complications 
arise, however, when a party seeks to ob- 
tain a copy of a signed statement under 
Rule 33. Here, under the holding in the 
Hickman case, the proceeding is actually 
one that should be carried out under Rule 
34, and the showing of good cause will 
be required if the party is to be allowed 
to continue to seek such information un- 
der Rule 33. The courts have been uni- 
form in their interpretation of Rule 33 
in holding that it is no defense to claim 
the proceeding is a mere “fishing expedi- 
tion,” and interrogatories will be sustained 
if the court feels that they will lead to 
the discovery of admissible evidence, or if 
they will lead to the discovery of facts that 
will indicate the existence of other items 
of relevant admissible evidence. 


Rule 34 provides for motions to produce 
documents or objects for inspection, copy- 
ing or photographing. A number of quali- 
fications are provided in this rule. The ob- 
jects or documents (1) must be positively 
identified, (2) must be in the possession, 
custody or control of the person from 
whom they are sought, (3) must contain 
evidence material to any matter involved 
in the action, and (4) there must be a 
showing of good cause. These four ele- 
ments must all be set out in motion to 
produce, or in a supporting affidavit. The 
courts rather uniformly hold that “fishing 
expeditions” will not be allowed under 
Rule 34, and that the proper procedure 1s 
to learn the location and exact identity 
of the documents or objects by interroga- 
tories under Rule 33, and then to file a 
motion under Rule 34 showing good cause 
for the production of such documents oF 
objects. Thus in operation the two rules 
are supplementary and together provide 
an effective and inexpensive method of 
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obtaining information from plaintiffs. The 
usage of these two rules is particularly im- 
rtant, as under the notice pleading that 
is adopted by the Federal Rules of Civil 
Procedure, the courts have repeatedly held 
that the particulars of a cause of action 
stated by plaintiff must be obtained 
through discovery procedures. These two 
rules provide the simplest and least ex- 
nsive methods for obtaining the basis 
upon which plaintiff is bringing suit. 

We felt that one of the ageny art objec- 
tives of our report should be to point out 
the uses defendants might make of dis- 
covery procedure in obtaining all the in- 
formation possible from plaintiffs. We felt 
it would also be valuable to devote some 
discussion to defensive measures which 
might be adopted against plaintiff's use of 
the discovery procedure, with particular 
reference to the recent decisions construing 
the good cause requirement under Rule 
34. In addition, we concluded some study 
should be made of the cases dealing with 
the suggestion in the Hickman case, that 
an attorney’s deposition might be taken, 
together with a subpoena duces tecum or- 
dering him to produce his file. Other cases 
of general interest to defendants’ attorneys 
will also be indicated. 


I. 
Uses By Defendants of Discovery 
Procedures 


The primary uses which may be made 
by defendants of the discovery procedures 
are in determining the nature of the claim 
that the plaintiff is making, and in de- 
termining the basis for plaintiff's damages. 
In addition, defendant may secure the 
names of witnesses from plaintiff and, upon 
proper showing, may secure copies of any 
statements taken by plaintiff or plaintiff's 
attorney, just as plaintiffs have been so 
industrious in doing. In addition, docu- 
ments, photographs and records may be 
secured which will enable defendant to bet- 
ter evaluate the claim which plaintiff is 
pressing. 

Some mention should be made of the 
discussion by Mr. Robert P. Hobson of 
Louisville, Kentucky, before this group 
four years ago. At that time the defend- 
ants’ attorneys were still attempting to re- 
cover from the effect of Hickman v. Taylor, 
and most of their efforts had been directed 
to criticism of that opinion and at the 
operation of the Federal Rules. At that 
time relatively few cases had been decided 
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in which defendant had made effective 
use of the discovery procedure. Mr. Hob- 
son pointed to decisions sustaining defend- 
ant’s interrogatories requesting specifica- 
tion as to what part of defendant's prem- 
ises was the scene of the injury, who was 
present at the time and the nature of any 
defect. Interrogatories were discussed re- 
questing the earning record of plaintiff. 
The names of witnesses, doctors, hospitals 
and nurses attending plaintiff could be ob- 
tained. One case was cited indicating that 
defendant might obtain information con- 
cerning the subrogation rights under which 
plaintiff brought suit. Mr. Hobson out- 
lined a number of questions regarding the 
injuries of plaintiff, claims against other 
persons, places of treatment and names of 
doctors and hospitals, relationship to other 
witnesses, and a request for written state- 
ments obtained from any witnesses. The 
cases decided since that time show that de- 
fendants are proceeding along the lines out- 
lined by Mr. Hobson, and the cases indi- 
cate that defendants’ attorneys are using 
interrogatories for these purposes and are, 
from time to time, discovering new uses 
for interrogatories and motions to produce 
under the individual facts of a given case. 


a. Ascertaining Nature of Plaintiff's 
Claim 


Probably the most important use that a 
defendant can make of the discovery pro- 
cedures is to ascertain the nature of claim 
which plaintiff is pressing. Rule 8, Federal 
Rules of Civil Procedure, provides that 
plaintiff\s complaint sHould set forth a 
“short and plain statement of the claim 
showing that pleader is entitled to relief,” 
which amounts to mere Notice Pleading. 
The complaints filed under this notice 
pleading statute frequently give defendants 
little information concerning the real na- 
ture of the claim being made. Defendant 
may have little or no information concern- 
ing the claim, and the most effective and 
inexpensive method to determine the basis 
for this claim is to file interrogatories un- 
der Rule 33. The nature of this problem 
is discussed in the recent patent infringe- 
ment suit of Drake v. Pycope, 96 F. Supp. 
331 (U. S. D. C., N. D. Ohio, E. D. 1951) 
where plaintiff's objections to defendant's 
interrogatories were overruled, the court 
stating (1. c. 331-332): 


“.. . Such a complaint, of course, is 
proper but as respects information, it 
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merely gives defendant notice that he is 
being sued, and little else. Some proce- 
dure should be made available by which 
defendant may obtain the information 
necessary to defend properly the lawsuit. 
Two methods are open to defendant, a 
motion for a more definite statement or 
the discovery procedure. This court has 
many times in the ey indicated that the 
proper method is the use of the discovery 
procedures, and cannot allow discovery 
by interrogatories to become entangled 
in a mass of objections, else the defend- 
ant will be wholly unable to obtain the 
necessary information. This is especially 
true where plaintiff does nothing more 
in his complaint than give notice of the 
lawsuit. Objections going to opinion or 
interpretation of claims therefore must 
be brushed aside where, as here, the in- 
terrogatories are directed to discovery of 
the exact nature of plaintiff's claim.” 


As is indicated in this opinion, the 
proper method for discovering the basis 
of plaintiff's claim is to file interrogatories. 
In most instances such interrogatories will 
be allowed in order to advise the defendant 
the basis of plaintiff's claim. The prob- 
lems arise in applying the general rule 
stated above to the individual factual sit- 
uations in the case which defendant's at- 
torney may be handling. The difficulty in 
framing questions which seek the basis for 
plaintiff's claim is that the interrogatories 
must seek out the facts on which plaintiff 
relies, and must avoid requesting the opin- 
ions or conclusions of plaintiff. Frequently 
the line of demarcation is difficult to draw. 
It is quite clear that defendant may use 
interrogatories where plaintiff falls on the 
premises. There defendant may inquire as 
to the exact location of the fall, and any 
condition or defect which existed at that 
time. Mr. Hobson’s report of four years 
ago includes the case of Eureka-Security 
Fire & Marine Ins. Co. v. American Stores 
Co., 6 F.R.D. 611 (U. S. D. C., E.D. Pa., 
1946) wherein this situation existed 
(1. c. 611): 


“ 


. . . The charge of negligence may 
be based upon defective equipment or 
with the physical condition of a place 
or building, in which case the defend- 
ants should certainly be informed of al- 
leged defects. Or it may have to do with 
the negligence of agents or employees, 
in which case the defendants are en- 
titled to know which employees, pro- 
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vided that information can be given, and 
what they did that caused the damage. 
These facts can and should be brought 
out by discovery procedure.” 


The court in this case expressly distin. 
guished the situation where plaintiff ad. 
dresses an interrogatory to a defendant 
pleading contributory negligence. The 
court states that a pleading that plaintiff 
was injured by his own negligence would 
be sufficient and that it would not be 
necessary to set out fully the basis for such 
claim. 

Another case where interrogatories may 
be effectively used is one in which the ac- 
cident is caused by allegedly defective ma- 
chinery. This problem was discussed in an 
early case under the Federal rules, Landry 
v. O’Hara Vessels, Inc., 29 F. Supp. 423 
(U. S. D. C., D. Mass. 1939) where plain- 
tiff was injured aboard a fishing schooner 
operated by defendant, and defendant 
filed a series of interrogatories seeking the 
basis for plaintiff's claim. One interroga- 
tory was as follows (1. c. 425): 


“*20. Please describe fully in your 
own way how the alleged accident oc- 
curred, stating what you did and what 
act or acts the defendant did or neg- 
lected to do at the time of the accident 
which you allege were negligent.’” 


The court in effect held that plaintiff 
need not answer that part of the interro- 
gatory calling for his view as to the negli- 
gent act of defendant, and stated that the 
answer may be confined to a statement as 
to how the accident occurred, stating what 
plaintiff did and what act or acts defendant 
did at the time of the accident. The an- 
swer thus is limited to the facts which 
plaintiff might be able to state, and ex- 
cludes any opinion or conclusion. In addi- 
tion, interrogatories were framed — 
as to whose duty it was to inspect and main- 
tain the machinery or motor; whether 
plaintiff had ever overhauled the machin- 
ery or motor, and, if so, when; whether 
plaintiff had operated the machinery m 
question within 48 hours, and, if so, when 
and under what circumstances; if anyone 
else within the knowledge of plaintiff had 
operated the machinery or motor within 
24 hours; and whether plaintiff had in- 
spected or adjusted the carburetor and tim- 
ing apparatus and, if so, to describe the 
condition of the apparatus at the time of 
the accident. The court held that these 
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questions concerning the mechanical con- 
dition of the motor or machinery should be 
answered if the previous interrogtatory in- 
dicated that the accident occurred through 
sme defect in the motor or machinery. 

In Bailey v. General Seafoods, Inc., 26 
F. Supp. 391, (U. S. D. C., D. Mass. 1939) 
defendant asked plaintiff what he was do- 
ing at the time he received his injury. The 

neral answer that a strap broke causing 
the block to become loose which struck 
plaintiff, was held insufficient, and the 
court required a more specific and detailed 
answer. 

Interrogatories going to the basis of 
plaintiff's claim were objected to in State 
of Maryland to Use of Peters, et al, v. Bal- 
timore & Ohio R. Co., 7 F. R. D. 666 (U. 
§. D. C., E. D., Pa. 1947) and objections 
were sustained as the interrogatories had 
been directed to plaintiff's attorney. In 
dictum, however, the court indicated that 
the interrogatory could have been properly 
put to the plaintiff, and an answer re- 
quired. The interrogatory asked for “the 
facts which form the basis for” various al- 
legations of negligence such as the allega- 
tion “that defendant’s train failed to main- 
tain proper safety equipment in working 
order,” the rate of speed plaintiff claims the 
train was traveling, if the deceased was 
alone at the time of the accident, and, if 
not, who was with him, and the names of 
witnesses. The court indicated that plain- 
tiff should be required to answer these in- 
terrogatories. 

As previously indicated, the principal re- 
striction on questions which defendant can 
ask plaintiff regarding the facts of the ac- 
cident is the prohibition against request- 
ing conclusions and opinions. A number 
of decisions have been based on this rule, 
and a defendant’s attorney must be ex- 
tremely careful in phrasing such questions. 
In Bugen et al v. Friedman, 10 F.R.D. 231 
(U.S. D. C., E. D. Pa., 1950) the plaintiff 
in a malpractice case asked defendant, if 
he charged contributory negligence, upon 
what conduct, act or omissions of the plain- 
tiff such charge was based. The court held 
that this question called for a conclusion 
or opinion, but went on to add that the 
desired facts could be ascertained by prop- 
erly phrased interrogatories or requests for 
admission. The court condemned what was 
referred to as a “shot-gun query” under 
the general heading of contributory neg- 
ligence. This case referred to two earlier 
decisions, Doucette v. Howe, 1 F.R.D. 18 
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(U. S. D. C., D. Mass. 1939) and Doucette 
v. Eastern States Transport Co., Inc., 1 
F.R.D. 66 (U. S. D. C., D. Mass., 1939). 
In the Howe case the folllowing interroga- 
tories of the plaintiff were disapproved as 
calling for opinions and conclusions (1. c. 
18): 


“*19. Please state what, if anything, 
was done by you in the operation of the 
said motor vehicle in an attempt to avoid 
the alleged accident.’ 

“21. . Please state each and every act 
or omission to act on the part of the 
plaintiff which you claim in any way 
contributed to the alleged accident.’ ” 


This interrogatory posed by defendant 
was also disapproved (1. c. 19): 


“*26. Please state fully and in detail 
what act or acts the defendant did or 
failed to do which caused you injury.’ ” 


Similar questions were disapproved for 
the same reason in the related Eastern 
States Transport Company case. An exami- 
nation of the three questions indicates that 
the elements found objectionable were the 
calling for the relationship of the facts to 
the manner in which the accident occurred, 
the inquiry as to what specific acts could 
have been taken to avoid the accident, and 
which particular act caused the accident 
and injury. A more careful wording of the 
interrogatories would have asked only for 
the facts as to what plaintiff or defendant 
did immediately before the accident and 
any facts concerning the condition of the 
vehicle, of any signals or warnings given, 
and would have omitted any reference as 
to how these acts caused the collision or 
accident and in what respect they were 
claimed to be negligent by one of the 
parties. In Moorman v. Simon, 8 F.R.D. 
328 (U. S. D. C., W. D. Mo., W. D. 1947) 
the plaintiff asked defendant for an opin- 
ion as to the speed at which defendant 
was driving at the time of collision, and 
the court held that this clearly was a mat- 
ter of opinion and not the appropriate sub- 
ject matter for interrogatories. 

In the panel discussion which appears 
at 12 F. R. D. 131, Mr. John W. Willis, 
of the Federal Rules Service, criticizes the 
above rule relating to conclusions and opin- 
ions, stating (1. c. 162): 


“In other words, the party can make 
a general allegation in his pleading and, 
while you can get at the facts by discov- 
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ery, you cannot ascertain by discovery 
what the party contends the facts were 
or what their legal consequences were.” 


This limitation, as indicated by Mr. 
Willis, places limitations on the use which 
defendant may make of interrogatories. It 
stands as a barrier which the defendant 
must avoid in posing interrogatories to 
plaintiff, and careful attention must be 
given that the questions call for facts, not 
opinions or conclusions as to the legal con- 
sequences of such facts, such as which act 
or omission constituted the negligent con- 
duct. Interrogatories can be framed which 
ask for the exact location of the accident, 
plaintiff’s act at the time of the accident, 
defendant’s act at the time of the accident, 
any warnings given, speed and location of 
vehicles, other passengers, any witnesses, 
and so on, just so long as the questions 
are framed so as to avoid asking for opin- 
ions and conclusions. Careful attention to 
the wording of the questions, in the light 
of the particular accident in question, 
should enable the defendant’s attorney to 
frame questions that will obtain the de- 
sired information from plaintiff as to the 
basic facts concerning the accident in ques- 
tion without asking for opinions and con- 
clusions. 


b. Ascertaining Nature and Extent of 
Damages 


Another very valuable use which defend- 
ant can make of the discovery procedures 
is that of ascertaining the nature and ex- 
tent of the damages claimed by plaintiff. 
Information concerning the complaints 
and treatment of injuries or disease, iden- 
tity of hospitals, doctors and nurses and 
dates of treatment, as well as information 
regarding employment and income, may 
all be obtained by proper discovery proce- 
dures. In Srybnik v. Epstein et al, 13 F.R.D. 
248 (U.S. D. C., S. D. N. Y., 1952) a mo- 
tion to produce was granted as to docu- 
ments showing the extent of dates of em- 
ployment, capacity and last known ad- 
dress. In Lowe v. Greyhound Corp., 25 F. 
Supp. 643, (U. S. D. C., D. Mass., 1938) 
an interrogatory asked the place of occu- 
pation and compensation received by 
plaintiff, and the court held that an an- 
swer giving the weekly compensation in a 
certain town was insufficient, and that 
plaintiff's employer should be disclosed. A 
related problem concerning the income of 
plaintiff is that of income tax returns, and 
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in Connecticut Importing Co. v. Continen. 
tal Distilling Corporation et al, 1 F.RD. 
190 (U. S. D. C., D. Conn., 1940) although 
not a personal injury suit but a suit for 
loss of profits, the defendant filed a mo 
tion for production of duplicates of plain. 
tiff’s income tax returns for specified years, 
and the court held that the returns were 
not privileged and ordered production. 
The court states (1. c. 192): 

“,.. On this issue of damages, surely 
the plaintiff's income both before and 
after the critical date is highly relevant. 
And the plaintiff's tax returns normal) 
might be expected to contain informa- 
tion as to such income.” 


It is thus seen that interrogatories and 
motions to produce provide an effective 
weapon in the hands of defendant to de- 
termine the dates of employment, capacity, 
employer, and the income received. 


The defendant can likewise make telling 
and effective use of the discovery proce- 
dures in obtaining information concerning 
the physical condition of plaintiff. De- 
fendant can inquire as to plaintiff's con- 
dition before the accident, the symptoms 
and complaints immediately following the 
accident, the course of recovery, the com- 
plaints at the time the interrogatories are 
put, the places of treatment, including 
names of doctors, nurses and hospitals, the 
itemized cost of such treatments, and other 
——- that might be in issue in the in- 

ividual cases. An interesting decision is 
Lowe v. Greyhound Corp., 25 F. Supp. 643 
(U. S. D. C., D. Mass., 1938) where exten- 
sive interrogatories were based on medical 
evidence. These sought information as to 
the objective injuries noted immediately 
following the accident, the treatment ren- 
dered, an itemized list of hospital charges, 
a list of physicians and nurses treating 
plaintiff, the state of recovery, and from 
which injuries plaintiff had partially re- 
covered, and the opinion indicates detailed 
answers were filed to the interrogatories. 
The court indicated that although a com- 
plete hospital bill had not been received 
it was plaintiff's duty to make inquiry in 
order to determine as exactly as possible 
what the medical expenses would be. In 
addition, the court pointed out that while 
limitations would be placed on the inter- 
rogatory asking for information relating 
to recovery, that an answer must be made 
with some degree of definiteness. 
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In Graver Tank & Mfg. Corp. v. James 
B. Berry Sons Co., Inc., 1 F.R.D. 163 (U. 
§. D. C., W. D. Pa., 1940) defendant sub- 
mitted an interrogatory asking for details 
of the injuries claimed to have been re- 
ceived in an accident by four of plaintiff's 
employees. The objection was overruled 
and the court ordered the interrogatory an- 
swered, inasmuch as plaintiff was claiming 
damages which included funeral and medi- 
cal expenses of the employees killed and 
injured. 

Some lessons can be learned from cases 
in which plaintiffs seek information from 
defendants. Thus in Jones v. Pennsylvania 
R. Co., 7 F.R.D. 662 (U. S. D. C., N. D. 
lll, E. D. 1947) plaintiff filed interroga- 
tories asking whether defendant had medi- 
cal reports or x-ray reports as to plaintiff's 
injuries, the names of company doctors, if 
any, and dates and places of treatment and 
the nature of treatment, and copies of re- 
ports. The court held that plaintiff was 
not entitled to the reports themselves but 
was entitled to the rest of the information 
requested. Defense counsel should be able 
to procure just such information from 
plaintiffs by properly worded interroga- 
tories. 

Likewise in Smith v. Aetna Life Insur- 
ance Company et al, 8 F.R.D. 554 (U. S. 
D. C., E.D. N. Y., 1949), plaintiff filed in- 
terrogatories asking defendant insurer for 
a statement of the nature of the alleged 
disease of the brain or nervous system 
which defendant was contending caused 
the disability to plaintiff rather than the 
alleged accident. A rather general answer 
was filed by defendant, and plaintiff's mo- 
tion calling upon defendant to give a more 
detailed answer was sustained. Interroga- 
tories such as this, calling for information 
relating to prior medical condition, fre- 
quently have an important part in deter- 
mining the value of plaintiff's claim. One 
limitation that should be observed in ask- 
ing questions concerning prior accidents, 
illnesses or operations, however, was indi- 
cated in Landry v. O’Hara Vessels, Inc., 29 
F. Supp. 423, (U. S. D. C., D. Mass., 1939) 
where the following interrogatory was put 
(I. c. 424): 


_ “10. Have you had any accidents, 
illnesses, diseases or operations prior or 
subsequent to the date of this accident 
and if so, please state fully the nature 
of such accidents, illnesses, diseases or 
operations and when and where you sus- 
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tained or suffered them, and any hospi- 
tals you have attended and any doctors 
who have treated you during the periods 
above referred to.’” 


The court pointed out that the answer 
to this interrogatory should be limited to 
a period of five years before the accident 
and since the accident up to the date of 
the answer. Thus a limitation of relevancy 
will be placed on interrogatories calling 
for information relating to prior accidents, 
and a time limitation will be made. 

A problem related to that of framing in- 
terrogatories so as to discover medical in- 
formation in the hands of plaintiff is that 
of attempting to obtain reports of medical 
examinations in the possession of plaintiff. 
There seems to be little agreement in the 
decisions of the courts concerning such 
procedure, but a recent decision by the 
Court of Appeals for the District of Co- 
lumbia, Sher v. DeHaven et al, 199 Fed. 2d 
777, (U. S. C. C. A., D. C., 1952) held that 
medical reports were privileged and not 
subject to discovery under Rule 34, and 
that as plaintiff had not requested and re- 
ceived copies of defendant’s medical re- 
ports, plaintiff was not subject to defend- 
ant’s motion under Rule 35 for copies of 
medical reports. 

The holdings on this question are quite 
contradictory. Thus in Allen v. River Ter- 
minal R. Co., 10 F.R.D. 394, (U. S. D. C., 
N. D. Ohio, E. D., 1950) the court went 
so far as to state that although documents 
may not ordinarily be obtained under Rule 
33, there is an exception in permitting dis- 
covery of the contents of doctors’ reports 
by the use of Rule 33. This case seemed 
to place no qualifications on the right to 
obtain the contents of medical reports un- 
der Rule 33. Other cases have involved a 
more peculiar factual situation, and the 
courts have held that medical reports 
should be produced for inspection and 
copying. In Cox v. Pennsylvania R. Co., 9 
F.R.D. 517 (U.S. D. C., S.D. N. Y., 1949) 
plaintiff had been examined 20 months 
before trial, and a more recent examina- 
tion refused. Plaintiff's attorneys refused 
to exchange medical reports. Defendant 
argued that plaintiff was claiming to have 
a post-traumatic neurosis and defendant 
wished to know the neurological findings 
on which such conclusion could be based, 
and any changes in plaintiff's condition 
since the last medical examination. De- 
fendant acted under Rule 34, and the 
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medical report was ordered produced. This 
case was specifically referred to in the 
opinion of Sher v. DeHaven, and the court 
plainly disagreed with the results. In Lind- 
say v. Prince, 8 F.R.D. 233, (U. S. D. C., 
N. D. Ohio, W. D. 1948) defendant sought 
copies of the reports of examining physi- 
cians as to the physical condition of plain- 
tiff. In that case defendant contended that 
he was not involved in the accident, and 
had no knowledge concerning the facts. 
Defendant obtained physical examination 
of the plaintiff, and the court indicated 
that under Rule 35, defendant would be 
entitled to a copy of sag arse report after 
delivering a copy of the defendant’s exami- 
nation report to plaintiff. Assuming that 
these provisions of Rule 35 had been com- 
plied with, defendant’s motion for the pro- 
duction of plaintiff's physical examination 
report was granted. 

A more restricted view of Rule 35 was 
taken in Sher v. DeHaven et al, supra. 
There defendant filed a motion that plain- 
tiff be required to produce for inspection 
and copying the reports of five physicians 
treating plaintiff after the accident. The 
reason given for the motion was that de- 
fendant was willing to supply plaintiff 


with a copy of the medical report of de- 


examiner. The court 
brushed aside the question of good cause, 
holding that the documents were privil- 
eged and not subject to discovery under 
Rule 34. The court then went on to discuss 
Rule 35, relating to physical and mental 
examinations, and exchange of reports un- 
der such rule, and concluded that though 
defendant was willing to furnish such re- 
ports to plaintiff, plaintiff had not re- 

uested the reports and had not received 
ion, and thus defendant was not entitled 
under Rule 35 to demand the reports from 
plaintiff. The court adopted a strict inter- 
pretation of Rule 35 and, unfortunately 
for defendant, were no doubt correct in 
their interpretation of the language of this 
rule. 

A number of other interesting decisions 
touch upon a different phase of discovery 
procedure under Rules 33 and 34. These 
are the cases where defendant seeks to ob- 
tain Selective Service records, particularly 
those including a physical examination of 
plaintiff. But in this situation a founda- 
tion for the production must first be laid 
and in some manner the plaintiff must 
waive his privilege. In Gray v. Bernuth, 
Lembcke Co., Inc., 8 F.R.D. 358 (U. S. 


fendant’s medical 
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D. C., E.D. Pa., 1948) the defendant filed 
a motion under Rule 34 for Selective Sery. 
ice records, but as no waiver was present 
the motion was denied. In Young v. Ter. 
minal R. R. Assn. of St. Louis, 70 F. Supp. 
106, (U. S. D. C, E.D. Mo., E.D. 1947} 
the plaintiff on the witness stand stated 
that he had no objection to the defendant 
introducing the records of the Selective 
Service physical examination. The court 
held that the testimony under oath, re. 
duced to shorthand and transcribed, was 
a writing so as to meet the requirements 
of an authorization in writing, and that 
the privilege was waived as to these docu- 
ments. Likewise in McGlothlan v. Penn- 
sylvania R. Co., 170 Fed. 2d. 121, there was 
a similar waiver both by plaintiff and the 
Veterans Administration allowing the pro- 
duction of reports of the Veterans Admin- 
istration. If a waiver can be obtained from 
plaintiff either in open court, or in depo- 
sitions, it is possible that a motion to pro- 
duce Selective Service records can be suc- 
cessful. This is a possibility that defend- 
ant’s attorneys should explore. Counsel 
must use diligence, however, in attempting 
to obtain a waiver so as to lay the foun- 
dation for production of such documents. 

Defense counsel thus has available the 
full use of discovery procedures in obtain- 
ing medical information from_ plaintiffs. 
Interrogatories may be framed concerning 
prior physical condition, complaints imme- 
diately after injury, treatment, recovery, 
treating physicians, nurses, hospitals, ex- 
penses, and attempts can be made to ob- 
tain copies of medical reports, and pos- 
sibly Selective Service records. The medi- 
cal information, together with information 
that can be obtained as to employment, 
income, employer, time lost, as discovered 
by interrogatories, documents, and income 
tax returns, enables the defendant to ob- 
tain a much more complete picture as to 
the damages plaintiff will be able to prove. 
This is certainly helpful to the defense and 
it is a procedure that defense counsel 
should utilize more fully. 


c. Obtaining Witnesses, Statements, 
Documents and Photographs 


Lawsuits are won with witnesses and 
documentary evidence. What defense coun- 
sel hasn’t faced the situation when he 
would trade his eye-teeth for one witness 
or a photograph of the vehicles before they 
were moved. All too frequently active 
plaintiff's counsel has been on the scene 
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and gotten actual photographs before the 
assured even realizes he is going to be sued. 
Discovery, to obtain witnesses’ names, 
copies of their statements and _ photo- 
graphs, may offer one means of balancing 
the scales of justice. Instead of “wishing” 
counsel, by judicious and proper use of the 
tools of discovery procedure, may be able 
to come up with that witness or that piece 
of evidence so necessary for the successful 
defense of a damage suit. You golfers 
wouldn’t play a match with your seven 
iron unused in your bag; don’t leave Rules 
33 and 34 unused in your legal kit. 

There is no question but that defendant 
can obtain from plaintiff the names of 
witnesses having knowledge of the facts of 
the case. Colorado Milling & Elevator Co. 
v. American Cyanamid Co. et al, 11 F.R.D. 
580 (U. S. D. C., W.D. Mo., W.D. 1951); 
Pacific Intermountain Express Co. v. Un- 
ion Pacific R. Co., 10 F.R.D. 61 (U. S. 
D. C., W.D. Mo., W.D. 1950). Such inter- 
rogatories should not inquire as to the wit- 
nesses which plaintiff's attorneys will call 
at the trial, however. McNamara et al v. 
Erschen et al, 8 F.R.D. 427 (U. S. D. C., 
Del. 1948). 


There may be occasions when defense 
counsel finds himself in the same position 
as plaintiff in Hickman v. Taylor, and 
wishes to obtain copies of signed state- 
ments of witnesses in plaintiff's possession. 
This situation may occur when the assured 
fails to notify anyone, or when the defend- 
ant denies having been involved in an ac- 
cident. Plaintiff's counsel has been active 
from the outset and has a complete inves- 
ligation, witnesses, statements and photo- 
graphs. Upon proper showing, the court 
may or me the production of this mate- 
rial under Rule 34. In Lindsay v. Prince, 
§ FR.D. 233, (D.C. N.D., Ohio W.D., 
1948) defendant filed a motion for the 
production of all statements of witnesses, 
not privileged, containing relevant matter 
or evidence, for all papers, records, reports, 
letters, memoranda concerning oral state- 
ments made by witnesses to the accident, 
and copies of reports of examining physi- 
cians. The defendant contended that he 
had not been involved in the accident, and 
that after suit was filed the only witnesses 
that could be located were those given on 
the Ohio State Highway Patrol report, and 
these refused to give statements. Even 
though the procedure was properly by a 
motion to produce documents under Rule 
44, and in spite of the fact the motion was 
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worded in very general terms, the court 
held that there was a showing of good 
cause, and allowed the production, saying 
(1. c. 235): 


“While it may be better practice in a 
case of this kind for counsel desiring the 
information to first make use of interro- 
gatories to require the other party to fur- 
nish a list of documents, papers or other 
records within the description contained 
in Rule 34, not privileged, and upon be- 
ing furnished such a list to then file a 
motion for production of the particular 
documents which it is desired to inspect 
and make copies of, or while it may be 
possible for counsel for defendants in 
this case by taking the depositions of an 
officer of the Boutell Company or of the 
two witnesses whose names he obtained, 
yet the plain provisions of Rule 34 seem 
to permit a motion of the kind filed here 
and the granting of the same upon good 
cause, and it would seem to us that such 
cause has been shown by the affidavit 
filed in support of the motion.” 


This case illustrates that when defendant 
is able to show good cause, the court may 
order the production of documents in 
plaintiff's possession, thereby enabling de- 
fendant to more adequately prepare his 
defense. 

The production of photographs in plain- 
tiff’s possession has been discussed in a 
number of decisions and the cases indicate 
that such production may be required. In 
Brush v. Harkins, 9 F.R.D. 681 (U. S. D. 
C., §.D. Mo., W.D., 1950) it was stated that 
defendant’s counsel could file a motion 
for the production of photographs illus- 
trating the appearance of conditions at the 
scene of the accident. This opinion stated 
that diagrams of the scene of the accident 
would probably not be ordered produced, 
as they would illustrate the attorney’s no- 
tion of the accident, and not the testimony 
of witnesses. A more extreme question was 
presented in Shields et al v. Sobelman et al, 
64 F. Supp. 619, (U. S. D. C., E.D. Pa., 
1946) where plaintiff filed a motion for an 
order that defendant’s attorney produce 
certain photographs of a winch which al- 
legedly caused an injury to plaintiff. De- 
fendant’s attorney had gone to the vessel 
on which the accident occurred, and had 
personally directed the photographer in 
taking photographs of the winch so as to 
clearly illustrate the defense to the case. 
Although indicating the closeness of the 
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uestion that is presented, the court felt 
that even though the photographs repre- 
sented to some extent the work product 
of the lawyer, they were somewhat closer 
to tangible evidence, such as the piece of 
machinery which caused the injury, and 
under the dictum of the Circuit Court 
opinion in Hickman v. Taylor, production 
of the pny ge was ordered. The court 
pointed out that under some circumstances 
similar to this case, the ger might 
be considered privileged, but under the 
circumstances of the case at bar the court 
felt that no privilege existed. Photographs 
were also ordered produced in Pennsyl- 
vania R. Co. v. Julian, 10 F.R.D. 452 (U. 
S. D. C., D. Del., 1950) from plaintiff who 
had taken photographs of the engine after 
collision, and of the scene of the accident 
shortly after the collision. The photographs 
had been prepared as a matter of routine 
in accordance with the established practice 
of the plaintiff railroad, and on showing 
of good cause, the court ordered produc- 
tion of the photographs. 

Defendant may therefore obtain photo- 
graphs in plaintiff's possession so long as 
good cause is shown and no privilege ex- 
ists so as to protect the photographs. The 
proper way to obtain such photographs is 
by a motion to produce for inspection, 
copying or photographing under Rule 34, 
but it may be wise to lay the ground- 
work by interrogatories under Rule 33, 
so as to ascertain who took the photo- 
graphs and who has possession and control 
of them. 

Reports of the train crew were success- 
fully sought through discovery procedures 
in Pennsylvania R. Co. v. Julian, supra, as 
defendant was able to make a showing of 
good cause based on the fact that suit was 
not brought until 11 months after the ac- 
cident, and the reports filed with the 
plaintiff railroad were the only contempo- 
raneous records of the event. In this case 
plaintiff railroad had filed a list of the 
witnesses to the accident, but the court 
held this was not sufficient and ordered 
that the reports of the train crew, claim 
agent, and medical examiner be produced 
for inspection and copying. 

There is no doubt but that a defendant 
can move for production of documents in 
possession of plaintiff under Rule 34. Some 
courts have even allowed defendant to ob- 
tain documents under Rule 33. In Alfred 
Pearson & Co. v. Hayes, 9 F.R.D. 210, the 
court required the production of a docu- 
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ment, the nature of which was not spec. 
fied, as they were satisfied that good cause 
existed. In effect the court treated the jp. 
terrogatory as a motion for production to 
inspect or copy, but ordered production 
of the document to avoid delay. A con. 
trary conclusion was reached in Woods ». 
Cressman, 9 F.R.D. 717 (U.S. D. C., ED. 
Pa., 1949) as the court pointed out that 
production of copies under Rule 33 had 
never been extended beyond statements of 
witnesses as to facts of which the witness 
has knowledge. Consequently it is recom- 
mended that if documents are desired, 
Rule 34 be used rather than trying to ex. 
tend Rule 33 to include the documents. 
In cases based on business transactions, 
books and records may be obtained by de- 
fendant in order to prepare for trial. De- 
fendant successfully moved for the produc- 
tion of certain books and records for in- 
spection and copying in Campbell v. John- 
son, 11 F.R.D. 107 (U. S. D. C., D. N.Y, 
1950), which was a suit based upon repre. 
sentations by defendant’s testator in a sale 
of securities. The court said (1. c. 108): 


“It seems to me that defendant has 
shown good cause for the inspection and 
discovery sought here. A member of the 
accounting firm retained to assist in the 
defense of this action swears that it 
would be difficult for him or any other 
accountant to testify with respect to the 
many accounting problems without such 
inspection or to properly prepare for 
trial. The affidavit of defendant's attor- 
ney also indicates to me that such ex- 
amination and inspection is necessary 
to properly defend this action.” 


The inspection was granted. Thus in 
suits involving business transactions, coun- 
sel should establish the necessity for in- 
specting the books and records and the 
court can order the documents desired. 
Needless to say, such records are an In 
valuable aid to the defendant in litigation 
of this kind. 

Defense counsel should make full use 
of the discovery procedure in obtaining 
the names of plaintiff's witnesses, copies of 
statements, documents, photographs and 
business records. In obtaining this sort of 
information, counsel should ordinarily file 
interrogatories under Rule 33, and after 
ascertaining the description and location 
of such objects and documents, move for 
this production under Rule 34. In this 
manner counsel is more likely to succeed 
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in his efforts to obtain such evidence. Not 
only is he then better able to prepare his 
defense but he may also avoid some of 
those bitter experiences occasioned when 
plaintiff produces some evidence that 
comes as a complete surprise. 


II. 
Present Definition of “Good Cause” 
Under Rule 34 


The decision in the case of Hickman 
v. Taylor raises two primary questions that 
must be considered in determining whether 
or not an interrogator will be able to ob- 
tain the production of documents or state- 
ments for inspection, copying or photo- 
graphing. The first question is whether or 
not the item sought is privileged, and the 
second, whether good cause is shown for 
production. There is some language in the 
Hickman case on the matter of privilege 
from which defense counsel has taken some 
encouragement, but it must be remembered 
that the decision is actually based on pub- 
lic policy and a lack of showing of good 
cause. It was the opinion of this commit- 
tee that the question of privilege under 
the discovery procedures has been rather 
exhaustively discussed heretofore, and in 


fact the majority of the furor caused by 
the Hickman decision has been directed 
to this phase of the opinion. Consequently 


we felt that the question of g cause 
could be more profitably discussed. Rule 
34 provides that a person moving for the 
production of documents or objects for in- 
spection, copying or photographing must 
show good cause. The cases have held that 
good cause must be shown either in the 
motion which is filed or in a supporting 
affidavit. It should be noted that where 
the interrogator under Rule 33 seeks copies 
of signed statements, the decision in Hick- 
man v. Taylor requires that good cause be 
shown. It mit he well to indicate also, 
that good cause, in most instances, pre- 
sents a defense that is readily available to 
a defendant’s attorney in resisting the at- 
tempts of the plaintiff to gain information 
from defendant's file. The privilege defense 
is available in only a relatively few situa- 
tions, but good cause must be shown when 
4 party moves for the production of any 
tocuments or objects for inspection, copy- 
ing or photographing. 

While there has been some conflict on 
the question, it has been held that good 
‘auseé must be shown for the production 
of statements taken by investigators for the 
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later use of attorneys. Alltmont et al v. 
United States, 177 F. 2d 971 (U.S.C.C. A., 
3rd Cir., 1949), which involved Admiralty 
Rule 31, containing identical language to 
Rule 33. 

A quite recent decision by one of the 
District Courts contains a rather thorough 
discussion of the “good cause” decisions, 
and points to two basic lines taken by 
those decisions. In Goldner v. Chicago & 
N. W. Railway System, 13 F.R.D. 326 (U. 
S. D. C., N.D. Ill, E.D. 1952) plaintiff 
sought to obtain copies of written state- 
ments which defendant had obtained from 
witnesses. Defendant had furnished plain- 
tiff with a list of 11 witnesses, and there 
was no showing that plaintiff had inter- 
viewed or attempted to interview these wit- 
nesses. The court found that plaintiff had 
not shown good cause for production of 
the statements. Plaintiff also moved to take 
the deposition of a court reporter whio 
took shorthand notes while defendant’s at- 
torney questioned plaintiff in the hospital, 
but this motion was denied although the 
court pointed out that plaintiff was in the 
hospital and not represented by counsel 
at the time, and that plaintiff had the 
right to inspect this statement. The court 
discusses the classification of the two views 
of good cause, and the following discus- 
sion begins at Page 328: 


“Rule 34 places upon the moving party 
the burden of showing good cause for 
ordering the production of documents. 
Of course, the nature of this burden can- 
not be defined precisely, for ‘good cause’ 
is necessarily an elastic term, and it must 
be defined and applied according to the 
circumstances surrounding me case. 
However, in cases involving the produc- 
tion of statements of witnesses, the courts 
have disagreed on even a rough defini- 
tion of good cause. After an analysis of 
these cases, Professor Moore discerns the 
evolution of two distinct constructions of 
the term. 4 Moore’s Federal Practice 
(2d ed.) §34.08. The more liberal con- 
struction of good cause, according to 
Moore, is expressed in De Bruce v. Penn- 
sylvania R. Co., D.C. Pa., 1947, 6 F.R.D. 
403. In the opinion of the De Bruce 
Court, a defendant may be ordered to 
produce statements of witnesses if such 
statements were taken immediately after 
the accident occurred, if the plaintiff 
was unable to take the statements him- 
self before the commencement of the 
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suit, and if the accident had occurred 
a considerable time before the filing of 
the motion for production. A second, 
and ‘narrow’ construction is expressed 
in Allimont v. United States, 3 Cir., 
1949, 177 F. 2d 971, 978, wherein the 
court stated that under Rule 34, a mov- 
ing party 
“* |, . must show that there are 
special circumstances in his particular 
case which make it essential to the 
preparation of his case and in the in- 
terest of justice that the statements be 
produced for his inspection or copy- 
ing. His counsel’s natural desire to 
learn the details of his adversary’s 
preparation for trial, to take advan- 
tage of his adversary’s industry in seek- 
ing out and interviewing prospective 
witnesses, to help prepare himself to 
examine witnesses or to make sure 
that he has overlooked nothing are 
certainly not such special circum- 
stances since they are present in every 


case. 
* #* #6 

“It is important to note, however, that 
there are certain principles in this field 
upon which all courts agree. Moore 
points out that ‘All courts agree that 
production should be allowed where it 
is shown that the statements may contain 
information which is not otherwise 
available to the moving party, as where 
the witnesses cannot be found or refuse 
to give information.’ It is the opinion 
of this court that the converse of that 
principle is also a sound rule of law. 
That is, production should not be al- 
lowed where the witnesses may be 
found, and where the witnesses offer the 
desired information. In any event, pro- 
duction should not be allowed before the 
moving party has shown a bona fide at- 
tempt to obtain the information by in- 
dependent investigation.” 


As pointed out by the court in the Gold- 
ner case, good cause is necessarily an elas- 
tic term, and great discretion is placed 
in the hands of the trial court. It would 
seem that more of the decisions in recent 
years have tended to follow the narrow 
construction of the Alltmont case, and that 
fewer courts are following the liberal in- 
terpretation of the DeBruce opinion. With 
this general statement in mind, it may be 
well to examine some of the specific in- 
stances that have been held good cause, 


and then to consider some of the situations 
which the courts have held did not amount 
to good cause, as well as the grounds for 
objections to the production of documents 
or objects for inspection, copying or pho- 
tographing, which may be used if plain. 
tiff’s counsel seeks to sack your files. 

One of the clearest cases in which the 
court seems to have little doubt that good 
cause is shown, is a widow in financial dis. 
tress. In Naylor v. Isthmian S. S. Co., 10 
F.R.D. 128 (U. S. D. C., S.D. N.Y., 1950) 
plaintiff's attorney had obtained the names 
of witnesses in previous interrogatories, 
there was no showing of an attempt to ob- 
tain statements from these witnesses, and 
plaintiff's attorney had submitted an un. 
signed, argument by letter to the court 
stating that plaintiff's attorney did not 
know the number of persons from whom 
defendant had taken statements. The court 
made a number of critical comments con- 
cerning plaintiff's attorney, and pointed 
out that the letter memorandum failed to 
show good cause, but the court pointed to 
the financial condition of the widow and 
held that good cause was shown, saying 
(1. c. 129): 


“However, the financial distress of the 
plaintiff, who is the widow of the de- 
ceased seaman, was deemed by Judge 
Knox sufficient to warrant preference 
in this case and he has put it down 
for trial on June 5 next. From what has 
been said above, the court fears that if 
the discovery is not granted the widow 
may either have to proceed to trial ill- 
prepared or lose her preference. This 
hard choice, it seems to the court, con- 
stitutes sufficient cause within the rule 
and the motion is therefore granted.” 


It is to be noted that the court stresses 
the fact that the judge had granted this 
case preference in the trial setting because 
of the financial distress of plaintiff. This 
factor seems to be one of the important 
questions to which the court will look 
when holding that financial distress 1s 
good cause. 

This same factor of financial distress was 
relied upon in the case of Bifferato v. States 
Marine Corp. of Delaware, 11 F.R.D. 44 
(U. S. D. C., S.D. N.Y., 1951) where plain- 
tiff sought to obtain statements of the 
captain of the ship and other crew mem: 
bers. Here again the court criticized plain- 
tiff's attorney for his lack of diligence but 
pointed out that plaintiff was unconscious 
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as a result of the accident, hospitalized for 
nine months, that the witnesses were un- 
available for the taking of depositions, 
and stressed the fact that a preference had 
been granted by the judge in setting the 
case for trial because of the impoverished 
condition of the plaintiff. The importance 
as to the preferential status of the case be- 
cause Of the impoverished condition of 
plaintiff is further emphasized in the case 
of Gebhard v. Isbrandtsen Co., Inc., 10 
RR.D. 119 (U. S. D. C., S.D. N.Y. 1950) 
in which illness and poverty of plaintiff 
were raised as showing good cause for pro- 
duction of statements and reports. ‘The 
court, in holding the impoverished condi- 
tion was not established, pointed out that 
plaintiff had failed to show that he had 
been prevented from obtaining the state- 
ments requested, and that there was _— 
tion as to whether or not plaintiff had at- 
tempted to obtain the statements in more 
than a year’s time after the filing of the 
complaint. While the affidavit states that 
plaintiff is “ill and on relief” the court 
observed that no facts were presented to 
support these assumptions and conclusions. 
The court felt that plaintiff had shown 
no more than that it was more convenient 
for plaintiff's attorneys to obtain the state- 
ments through a motion to produce for 
inspection and copying, and that this was 
not good cause within the meaning of 
Rule 34. Thus, while most courts will 
recognize that poverty is good cause for 
the production of statements, nevertheless 
there must be a strong showing in the af- 
fidavit that the impoverished condition 
actually exists. 

A statement taken from plaintiff when 
he was under the influence of morphine 
administered by hospital authorities is a 
showing of good cause so as to merit the 
production of his statement. Irvine v. Safe- 
way Trails, Inc., 10 F.R.D. 586, (U. S. D. 
C., E.D. Pa., 1950). 


Where plaintiff is unconscious after the 
accident, and is unable to obtain on the 
spot information, and where the defendant 
is equipped to gather such information im- 
mediately, it has been held that there is 
sufficient good cause to merit the produc- 
tion of statements given to a claims inves- 
ligator of the defendant by various wit- 
nesses to the accident. Newell v. Capital 
Transit Co., 7 F.R.D. 732 (U. S. D. C., 
D.C., 1948). The court also held that even 
though the claims adjusters in this case 
were attorneys, the statements were ob- 
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tained in the regular course of business 
and that as such they were not privileged 
communications. This case would seem to 
be an illustration of the more liberal in- 
terpretations of the good cause require- 
ment. Nevertheless it is indicative that 
courts will consider the fact that plaintiff 
was unconscious immediately after the ac- 
cident in determining whether or not there 
is good cause for the production of state- 
ments from witnesses which are taken im- 
mediately following the accident. 

Another quite liberal decision is Miehle 
v. United States, 11 F.R.D. 582 (U.S. D.C., 
S.D. N.Y., 1951), where plaintiff requested 
a copy of a signed statement given by him 
to defendant’s agent approximately one 
month after the accident, and at a time 
when plaintiff was not represented by 
counsel. The court held that the fact that 
plaintiff was not represented at the time 
she gave the statement was good cause un- 
der Rule 34, and the discovery was allowed. 
A decision to the contrary is Safeway 
Stores, Inc. v. Reynolds, 176 F. 2d 476 (U. 
S. C. C. A., D.C., 1949). 

One of the questions over which the 
courts have differed is whether or not the 
unavailability of witnesses, or the incon- 
venience in contacting them, is good cause 
requiring the production of their state- 
ments. Different results have been reached 
in different jurisdictions, the decisions ap- 
parently turning upon the other circum- 
stances that may be shown by the moving 
parties attempting to gain the statements 
or documents. In Pennsylvania R. Co. v. 
Julian, 10 F.R.D. 452, (U. S. D. C., D. 
Del. 1950) defendant moved for the pro- 
duction of statements made by plaintiff's 
employees shortly after the accident. Suit 
was not brought until nearly 11 months 
later. The court stressed that this time lag, 
as well as the desirability of obtaining con- 
temporaneous information, together with 
the unavailability of witnesses, and the 
difficulty and inconvenience that would 
be experienced by defendant in contacting 
them, amounted to good cause and justi- 
fied the production of the statements. The 
same problem was present in Brauner et al 
v. United States, and Reynolds v. United 
States, 10 F.R.D. 468, (U. S. D. C., E.D. 
Pa. 1950) where plaintiffs sued for the 
production of the statements of three wit- 
nesses, soldiers who were in a plane in 
which plaintiff's decedent was killed, and 
the court ordered production. The court 
said (l.c. 470): 
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“The plaintiffs reside within a few 
miles of Philadelphia. The three wit- 
nesses whose names have been supplied 
are Army Air Force personnel stationed 
at three different Army air bases in 
Florida. The burden, expense and in- 
convenience to the plaintiffs involved in 
taking their depositions are factors for 
the court to consider in exercising its 
discretion, though of themselves they do 
not necessarily establish good cause. . . .” 


As the court points out, the unavailabil- 
ity of the witnesses in itself does not es- 
tablish good cause, but rather it is one of 
the factors to be considered by the court 
in exercising its discretion. In this case 
the defendant volunteered to bring the 
witnesses to Philadelphia at defendant's 
expense or to pay the expenses of plain- 
tiff’s attorney to go to Florida in order to 
take depositions, but the trial judge did 
not understand that a binding commitment 
had been made in this respect. This deci- 
sion later was appealed to the United 
States Supreme Court, and this holding of 
the District Court was reversed on the 


ground of the privilege that was to be ac- 
corded military secrets. United States v. 


Patricia J. Reynolds, 97 L. Ed. (Advance) 
519 (March 9, 1953). The District Court 
had refused the claim of privilege entered 
by the Government. The Supreme Court, 
in its opinion by Mr. Chief Justice Vin- 
son, pointed out that the Air Force had 
offered to produce crew members for ex- 
amination by plaintiffs, allowing the crew 
members to refresh their memories on any 
statements made to the Air Force, and au- 
thorizing testimony on all matters except 
those of a classified nature. The Supreme 
Court’s opinion held that this offer should 
have been accepted. In spite of reversal 
on the other grounds, the language of this 
court regarding the inaccessibility of wit- 
nesses should still have validity. 

A differing view on this same question 
was expressed in Berger v. Central Vermont 
R., 8 F.R.D. 419 (U. S. D. C., D. Mass., 
1948) where the court indicated that the 
unavailability of witnesses was not good 
cause and the motion under Rule 34 to 
inspect and copy the statements of the em- 
ployees was denied. The court pointed out 
that the witnesses were open to interroga- 
tion by plaintiff even through the mail. 
This case was somewhat limited by the 
fact that the suit was brought in Massa- 
chusetts and the witnesses were to be found 
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in Vermont. Thus it seems that the up. 
availability of witnesses, or the inconven. 
ience and difficulty in contacting them, 
while not good cause in and of itself, is 
one of the factors which the court will fa. 
vorably consider in determining the issue 
of good cause and whether the documents 
shall be produced. 

The refusal of railroad employees to give 
statements to plaintiff’s attorneys has been 
held good cause so as to merit the pro. 
duction of statements given by them to 
the railroad’s representative. Dusha v. 
Pennsylvania R. Co., 10 F.R.D. 150 (U.S. 
D. C., N.D. Ohio, W.D. 1950). The court 
felt that the good cause had not been es- 
tablished to its entire satisfaction but that 
the refusal on the part of the employees 
of the railroad justified the order that the 
statements should be produced. 

At least one decision has indicated that 
where plaintiff is attempting to obtain a 
copy of his own statement, there is no ne- 
cessity for showing good cause. Cannon v. 
Aetna Freight Lines, Inc., 11 F.R.D. 9% 
(U. S. D. C., N.D. Ohio, E.D., 1950). This 
case does not further explain this rather 
unusual exception to the good cause re- 
quirement. A contrary result is found in 
Bifferato v. States Marine Corp. of Dela- 
ware, 11 F.R.D. 44 (U.S. D. C., S.D. N.Y. 
1951), and the court states that the plain- 
tiff must affirmatively make a showing of 
good cause in order to merit production of 
his own statement, saying (l.c. 48): 


“Plaintiff also asks for the production 
of a copy of his own statement made to 
the defendant's representative. There is 
no showing that such statement, if any, 
was not voluntarily and fully given or 
that plaintiff was not in full possession 
of his faculties. It is not to be assumed 
that his recollection of the facts is differ- 
ent from any version set forth in the 
statement. In any event, good cause has 
not been shown so as to require the pro- 
duction of the statement. Lester v. 1s- 
brandtsen Co., D.C., 10 F.R.D. 338; Safe- 
way Stores, Inc. v. Reynolds, 85 U. S. 
App. D.C. 194, 176 F. 2d 476.” 


These cases indicate the approximate 
limits that are now recognized by the courts 
in determining good cause. Poverty that 1s 
acknowledged by preferential placement 
on the docket, influence of narcotics, un 
consciousness, unavailability, together with 
other factors, the refusal of witnesses ( 
give statements, and the lack of represet- 
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tation, have all been held to be factors 
that are considered in determining good 
cause. Having established the outline as 
to what is good cause, it may be helpful 
to indicate a number of the situations in 
which the courts have held that good cause 
was not shown. 

In Molloy v. Trawler Flying Cloud, Inc., 
10 F.R.D. 158, (U.S. D. C., D. Mass., 1950) 
laintiff filed a motion to inspect a state- 
ment given by plaintiff to defendant's at- 
torney in the office of the attorney. The 
court, in overruling the motion, pointed 
out that plaintiff knew he was in a law 
office, he knew he was being interviewed 
by an attorney, the completed statement 
was read back to him, and plaintiff had 
full knowledge of all that transpired and 
therefore there was no showing of good 
cause. 

Where plaintiff obtains the names of wit- 
nesses to an accident, and has statements 
from them, it has been held that there is 
no good cause shown so as to merit pro- 
duction of copies of statements given by 
these witnesses to the defendant. Bonefond 
v. Borden Co., 12 F.R.D. 183 (U. S. D. C., 
§.D. N.Y., 1952). The court pointed out, 
however, that if plaintiff was unable to 
take the depositions of these witnesses, he 
could later move for production of their 
statements given to defendant if he were 
able to show good cause at. that time. 

In the case in which the original plain- 
uff in an action for double indemnity un- 
der a life insurance policy had died, and 
interrogatories were filed stating that the 
executrix of the plaintiff was denied logi- 
cal sources of information and could not 
properly prepare for trial, it has been held 
that this was insufficient showing of good 
cause SO as to merit production of infor- 
mation in the hands of defendant insurer. 


Cunningham v. Mutual Life Ins. Co. of 
N. Y. et al, 11 F.R.D. 331 (U. S. D. C,, 


ED. N.Y., 1951). The court pointed out 
that no executrix of plaintiff was named 
in the motion or affidavit, and that the 
logical sources of information had not been 
identified. The court held that all plain- 
tiff had shown was a lively curiosity on 
the part of the attorneys in charge. 

Where plaintiff claims that because of 
a lapse of time between the time of filing 
the motion to produce and the time of 
giving a statement, and because of his phy- 
sical condition at the time his statement 
was given, he is unable to remember what 
was said, it has been held that he failed 
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to show good cause for the production of 
the statement. Raudenbush v. Reading Co., 
9 F.R.D. 670 (U. S. D. C., E.D. Pa., 1950). 
Here plaintiff was seeking to obtain a copy 
of a statement he had given to a claims 
agent for defendant approximately one 
month after the accident while he was still 
confined to the hospital. The court pointed 
out that the only actual reason that could 
be assigned for production of the docu- 
ment was fear of plaintiff's attorney that 
the testimony of plaintiff on trial might 
differ from that which was given to the 
claim agent soon after the accident. The 
court recognized the value that any dis- 
crepancy would have as to cross-examina- 
tion and discrediting the testimony of 
plaintiff. Nevertheless the court held that 
this was not good cause for obtaining the 
statement. 

An affirmative duty to show good cause 
is cast upon a party moving under Rule 
34 for the production of documents or ob- 
jects for inspection, copying or photograph- 
ing. It has been held in opinions by the 
Courts of Appeal that it is not the duty 
of the court to search out good cause for 
the production of the documents or objects, 
Martin v. Capital Transit Co., 170 Fed. 2d 
811, (U. S.C. C. A. D.C., 1948). In that 
case plaintiff moved for the production 
of a written report made by defendant's 
driver, stating that the report had been 
made in the regular course of defendant’s 
business, and that demand had been made 
on defendant for production of the report 
and refused. Because there were no recita- 
tions indicating good cause either in the 
motion or the supporting affidavit, the 
court refused to allow production. This de- 
cision was followed in Safeway Stores, Inc. 
v. Reynolds, 176 F. 2d 476 (U.S.C. C. A,, 
D.C., 1949) where plaintiff filed a motion 
under Rule 34 for production of a state- 
ment given by him to an attorney for the 
insurer of the defendant two weeks after 
the accident. The motion was sustained by 
the District Court but the Circuit Court 
reversed and remanded. The only showing 
of good cause in plaintiff's motion was 
that plaintiff was not represented by coun- 
sel at the time the statement was given. 
The court rejected this as constituting good 
cause. 


The determination of good cause is al- 
ways dependent upon the facts in any 
given case. It is important, however, to 
know the general trends as to what amounts 
to a showing of good cause. It behooves de- 
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fendants’ attorneys to keep abreast of the 
opinions defining good cause, as an argu- 
ment that good cause has not been shown 
is one of the most fruitful methods in de- 
fending against plaintiff's attempts to ob- 
tain information from our files. In addi- 
tion, defendant in making use of the dis- 
covery procedures and in attempting to ob- 
tain the information in the possession of 
plaintiff must make an affirmative and 
positive showing of good cause either in 
the motion to produce or in the support- 
ing affidavit, and the defendants’ attorneys 
should be ever alert to discover new fac- 
tual situations which will make possible 
the discovery of information in the hands 
of plaintiffs’ attorneys. 


Il. 


Discovery Through Deposition of 
Attorney or Claim Agent 


It was the opinion of this committee 
that it would be well to briefly examine 
a number of the cases in which attempts 
were made to take the deposition of the 
attorney or claim agent representing the 
defendant, together with service of a sub- 
poena duces tecum ordering such person 
to bring with him the file concerning the 
accident in question. The majority opinion 
of Mr. Justice Murphy in Hickman v. Tay- 
lor suggested that as plaintiff was unable 
to secure the documents sought under 
Rules 33 and 34 of the Federal Rules of 
Civil Procedure, that “his only recourse 
was to take Fortenbaugh’s deposition under 
Rule 26 and to attempt to force Forten- 
baugh to produce the material by use of 
a subpoena duces tecum in accordance with 
Rule 45.” This suggestion provided a new 
technique which was rapidly seized upon 
by attorneys, and in recent years there have 
been numerous attempts to delve into the 
contents of defendant's files by taking the 
deposition either of defendant’s attorney 
or of a claim agent, with a subpoena duces 
tecum directing such person to bring with 
them the file. At first blush it would seem 
that this method would enable an attorney 
to discover what he wished in the file of 
his opponent. It is reassuring to note, how- 
ever, that in every reported case that has 
been found, the courts have been careful 
to place qualifications around the proce- 
dure, and in all instances the subpoena 
has been quashed and production of the 
file was not required, even in those cases 
where the depositions were permitted. 
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It is interesting that in each case the 
court points out that no immunity is cre. 
ated because the person to be examined js 
an attorney, and that information which 
is not privileged can be secured by such 
method. While there is no _ unanimity 
among the courts as to the reasons assigned 
for refusing to allow depositions together 
with production of the file, the holdings 
indicate a reluctance on the part of the 
courts to force attorneys to divulge their 
private file to the opposing parties, and 
the courts seem to go to some length to 
devise reasons for defeating such attempw. 

One court has indicated that where the 
records might be in another state, and 
there is no positive showing that the docu- 
ments are in the actual possession of the 
attorney, the subpoena will be vacated. 
Jenkins v. Pennsylvania R. Co., 9 F.RD. 
297 (U. S. D. C., E.D. N.Y., 1949). Plain- 
tiff in that case sought to take the deposi- 
tion of defendant’s lawyer, and to obtain 
the claim and legal file containing state. 
ments and any medical reports and hospi- 
tal records, and payroll records relating to 
plaintiff. ‘The court observes that if the at- 
torney knew who had charge of the docu- 
ments sought, he might give the name of 
such person to those seeking the informa- 
tion. Any statement not privileged could 
be made available. The court relied heavy- 
ily on the opinion of Hickman v. Taylor 
in vacating the subpoena. 

A subpoena duces tecum was also va- 
cated in Goldberg v. Travelers Fire Insur- 
ance Co., 11 F.R.D. 566 (U.S. D. C., W.D. 
N.Y., 1950) where plaintiff moved to take 
the deposition of one of defendant's attor- 
neys, and served a subpoena duces tecum 
requiring that all books, papers, records, 
reports, data and investigation be pro- 
duced. The court acted to protect the files 
and mental processes of lawyers, and con- 
demned fishing expeditions in the follow- 
ing statement which appears at Page 568: 

“As to the examination of Mr. Dick- 
inson. It was not contemplated under 
the rule that all the files and mental 
processes of lawyers were thereby opened 
to a free scrutiny of their adversaries. 

Sunday v. Gas Service Co., D.C., 10 

F.R.D. 185. While it is essential that 

there should be knowledge of relevant 

facts, nevertheless the courts are not (0 

be used to promote fishing expeditions. 

An attorney for a party is surrounded 

by a cloak of privilege and may avail 

himself of that protection. In other 
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words, Mr. Dickinson can properly be a 
witness at an examination, with due re- 
gard to his relationship of attorney and 
client.” 


While these cases indicate an attorney 
can properly be a witness, if due attention 
is paid to the attorney-client privilege, only 
one case has been found which actually 
sustains a notice to take a deposition. Sa- 
gorsky et al v. Malyon (U. S. D. C., S.D. 
N.Y., 1952) 12 F.R-D. 486. The court was 
careful to state that the notice would be 
sustained subject to the right of the attor- 
ney to claim the attorney-client privilege 
during the course of the examination, and 
a subpoena duces tecum requiring the at- 
torney to produce the statements of wit- 
nesses and other memoranda and reports 
was vacated, as good cause had not been 
shown. Defendant was directed to serve a 
list of all witnesses on plaintiff's attorney, 
and if the witnesses could not be contacted, 
plaintiff might later show good cause for 
the production of the statements in defend- 
ant’s possession. 


The situation was reversed in Brush v. 
Harkins, 9 F.R.D. 681 (U. S. D. C., S.D. 
Mo. W.D., 1950) as defendant attempted 
to take plaintiff's attorney’s deposition, to- 
gether with subpoena directing plaintiff's 
attorney to bring in certain items from his 
file. The motion to quash the subpoena 
was sustained. The court felt that an at- 
torney should not be called upon to give 
testimony against his client. 


While the above cases have all dealt with 
attorneys, the same general rule has been 
applied to attempts to obtain similar in- 
formation from claim representatives. In 
the case of Overly et al v. Hall-Neal Fur- 
nace Co., Inc., 12 F.R.D. 112 (U.S. D. C., 
N.D. Ohio, W.D., 1951) plaintiff sought to 
take the deposition of a claims manager, 
and directed a subpoena to him requiring 
that he bring all documents, papers, rec- 
ords, photographs and other instruments 
concerning the collision in question. De- 
fendant had previously given the names 
of some 15 witnesses in answer to interro- 
gatories filed by plaintiff. The motion to 
quash the subpoena was sustained, and the 
court relied heavily on the fact that there 
was no showing that plaintiff had at- 
tempted to interview the witnesses disclosed 
by defendant. The court placed great value 
on the diligence of attorneys and stated 
(lc. 114); 
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“The Court is unwilling to encourage 
a practice of this kind by overruling the 
motions of the defendant, because there 
is no showing up to this point that plain- 
tiffs cannot discover, through their own 
diligence, the results which they are evi- 
dently attempting to attain by making 
use of the work product of the defend- 
ant. Diligence upon the part of both 
parties to a suit ought to be encouraged 
rather than discouraged.” 


The court holds that plaintiff could file 
a motion showing good cause for the pro- 
duction of any documents or photographs 
needed, and that if the articles were not 
privileged they should be produced. 

An investigator for a firm of insurance 
adjusters was the object of plaintiff's use 
of the deposition-subpoena technique in 
Floe v. Plowden, 10 F.R.D. 504 (U.S. D. C., 
E.D. S.C., 1950). After indicating that the 
information gathered by the investigator 
would not be considered under the attor- 
ney-client relationship, the court allowed 
the deposition, but placed careful restric- 
tions on the scope of the examination. The 
court did not wish to allow plaintiff to 
obtain the services of an investigator paid 
for by the defendant and reap all the bene- 
fit of such work. The court ruled the in- 
vestigator could testify as to what he did, 
and what he saw at the place of collision, 
the condition of the colliding vehicles, the 
condition of the roadway, character of 
pavement, location of ditches, side roads, 
curves, elevation and any other physical 
facts; he could be required to produce pho- 
tographs of any of these or other pertinent 
things; he could be required to state what 
persons were interviewed, and give their 
names and addresses. But the court felt 
that documents or statements should be 
sought by interrogatories and the other 
methods of discovery. ‘The investigator 
should not be required to bring the file 
and open it to the inspection of the plain- 
tiff, except as he wished to use the file to 
refresh his memory in being definite and 
positive in answering the questions. 

In one further instance plaintiff sought 
to go even further and to take the deposi- 
tion of a court reporter who took short- 
hand notes while defendant’s attorney 
questioned plaintiff in a hospital. This re- 
quest was denied, but the court indicated 
that as the statement was taken in the hos- 
pital while plaintiff was not yet repre- 
sented by counsel, plaintiff would be en- 
titled to inspect his statement. The state- 
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ment had not been adequately identified, 
however, and good cause had not been 
shown. Goldner v. Chicago N. W. Ry. Sys- 
tem, 13 F.R.D. 326 (U. S. D. C., N.D. Il. 
E.D., 1952). 

Thus, in all of the above decisions where 
plaintiff has attempted to take the depo- 
sition of defendant’s attorney, or of a claim 
agent representing defendant, while the 
right to take the deposition might be up- 
held, subject to considerable restrictions 
imposed by the court, in every instance the 
court has vacated the subpoena duces 
tecum with which plaintiff sought to delve 
into defendant's file. 

While the deposition-subpoena _ tech- 
nique suggested by Mr. Justice Murphy in 
the majority opinion in Hickman v. Tay- 
lor has frightening possibilities, the courts 
have been quite conservative in handling 
the attempts to utilize this procedure. 
Depositions have been allowed to be taken 
only under closely restricted circumstances, 
and the subpoena duces tecum has not yet 
been allowed. Nevertheless this technique 
offers plaintiff's counsel a weapon to hold 
as a constant threat against our clients and 
it behooves defense counsel to be constant- 
ly on the alert to ward off such efforts. 


IV. 
Novel Defensive Tactics 


While the courts liberally interpret the 
discovery rules, and in many instances per- 
mit plaintiff's counsel to delve much deep- 
er into defendant’s files than we might 
wish, there are a few decisions wherein 
novel defensive tactics have been sustained. 
A few such decisions will be briefly noted. 
In the case of Knab et al v. Pennsylvania 
R. Co., 12 F.R.D. 106 (U. S. D. C., W.D. 
Pa., 1952), an interrogatory asked the man- 
ner in which the accident occurred. De- 
fendant answered that the statements of 
witnesses were conflicting, and the court 
ruled that no more definite answer was 
necessary other than a listing of the names 
of the witnesses. In the case of McCord et 
al v. Atlantic Coast Line R. Co., 185 Fed. 
2d 603, (U. S. C. C. A., 5th Cir., 1950), a 
defendant corporation was not required to 
answer interrogatories concerning details 
of a collision, as they were not facts within 
the corporation’s knowledge but within 
the knowledge of the train crew. 

A question of grave importance to de- 
fense attorneys is whether or not plaintiff 
can compel the disclosure of the insurance 
coverage of defendant. ‘Iwo District Court 
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decisions have held that plaintiff may do 
so. Orgel v. McCurdy et al, 8 F.R.D. 585 
(U. S. D. C., S.D. N.Y., 1948); Brackett y, 
Woodall Food Products, Inc., 12 F.R.D, 4 
(U. S. D. C., E.D. Tenn., $.D., 1951). The 
Orgel case held that plaintiff could require 
defendant’s office manager to testify as to 
insurance coverage when his deposition 
was being taken. The court felt that the 
information was generally relevant to the 
issues in the case. The Brackett case held 
that plaintiff would have the right to in. 
spect the insurance policies of defendan 
and copy or photograph them under the 
provisions of Rule 34. In this case the 
court refers to the trend of the states in 
adopting financial responsibility laws and 
cites the specific Tennessee statutes. The 
court points out that such laws require the 
defendant to disclose to state authorities 
information concerning insurance and that 
this would then be a matter of public rec 
ord. The court holds that this information 
is material in the preparation of the case 
for trial and that plaintiff is entitled to 
this coverage information. 


A recent decision has reached a contrary 
conclusion, much to the relief of insurance 
counsel. McClure v. Boeger (Frederick, 
third party defendant) 105 F. Supp. 612 
(U. S. D. C., E.D. Pa., 1952). In that case 
plaintiff also filed a motion under Rule 
34 for the production of defendant's li- 
ability insurance policy. The only good 
cause shown in the affidavit was that the 
provisions of the policy “may afford the 
plaintiff rights of which she would other- 
wise not be able to avail herself.” The 
Brackett decision was cited. The court 
here pointed out that plaintiff would not 
have direct rights in the policy other than 
where medical payment provisions might 
exist. While there might be advantages to 
plaintiff knowing the extent of defendant's 
insurance coverage, the court felt that the 
disclosure should not be made and the 
motion was denied. The court says (I.¢ 
613): 


“Of course, the fact that the informa- 
tion would not be relevant and that the 
fact of liability insurance could not be 
introduced at the trial does not neces 
sarily forbid discovery, but whatever ad- 
vantages the plaintiff might gain are not 
advantages which have anything to do 
with his presentation of his case at trial 
and do not lead to disclosure of the kind 
of information which is the objective of 
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discovery procedure. I think that to 

nt this motion would be to unreason- 
ably extend that procedure beyond its 
normal scope and would not be justi- 
fied.” 


Thus the most recent decision on this 
question has held that defendant is not re- 
quired to disclose information regarding 
his insurance coverage. Because of the two 
earlier decisions on this question, plaintiffs 
will undoubtedly be making efforts to ob- 
tain this information and defense counsel 
must anticipate and prepare for this con- 


tingency. 
V. 
CONCLUSION 


It is the finding of this committee on 
Practice and Procedure, after examining 
the decisions of the Federal Courts for the 
past few years relating to use of discovery, 
that while these procedures have primarily 
been a weapon in the hands of plaintiffs, 
defense counsel are awakening to the pos- 
sibilities of using these rules for the bene- 
fit of the defendants. The reported cases 
indicate an increasing use of the discovery 
procedures by defendants, and reveal an 
increasing understanding on the part of 
defense counsel as to the information that 
may be obtained. We can all use these 
simple and inexpensive methods to obtain 
more detailed information as to the basis 
for plaintiff's claim, information concern- 
ing the extent of the damages that are 
sought, and any documents, photographs 
or objects in the possession of plaintiff 
having bearing on the litigation. 

The definition of “good cause” under 
Rule 34 is undergoing constant change as 
the courts consider new and differing fac- 
tual situations. Careful attention to new 
decisions on this question is required in 
order to properly make use of this method 
of discovery. 

While it was at first feared that the sug- 
gestion made in Hickman v. Taylor con- 
cerning the taking of attorneys’ deposi- 
tions, coupled with the subpoena duces 
fecum requiring production of the file 
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would open wide the flood gates and would 
lay bare defendant’s files to rapacious 
plaintiffs’ attorneys, the actual experience 
has not borne out such fears. The courts 
have been quite conservative in allowing 
this technique to be used. In some cases 
depositions have been allowed but in no 
case that we have found has the subpoena 
duces tecum been sustained. 

Discovery under the Federal Rules is a 
subject that is being constantly explored 
and developed. The Federal Rules have 
been in use a relatively short time, and the 
confusion caused by the Hickman v. Taylor 
decision has prevented a thorough and 
complete bemaling of the problems 
and possibilities presented by these new 
techniques. It is the feeling of this com- 
mittee that the discovery procedures pre- 
sent valuable opportunities to defendants’ 
attorneys for inexpensively and thoroughly 
developing the nature and possibility of 
plaintiff’s case at an early stage in the liti- 
gation. While defendants’ attorneys have 
been somewhat slow to utilize the discov- 
ery procedures to their advantage, the in- 
dications from the reported cases are that 
the defendants are becoming more familiar 
with these techniques, and are making in- 
creasing use of interrogatories and motions 
to produce objects and documents. Further 
attention to the problems created by the 
Federal Discovery methods will enable de- 
fendants’ attorneys to more effectively pre- 
pare their cases, and more thoroughly 
serve the interests of their clients. 
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Report of Workmen’s Compensation Committee 


The Doctor, the Lawyer and the Compensation Case 


O important is our subject that it 
might profitably be addressed to the 
doctor as well as to the lawyer. If the at- 
titude and performance of the doctor be- 
fore and at the trial is apt to make the 
lawyer boil over occasionally, just as often 
does the doctor seethe at the lack of un- 
derstanding and the lack of explanation 
by the lawyer. It is certainly not within 
our province to suggest to the medical 
practitioner how to conduct an examina- 
tion or reach a diagnosis. But the continual 
absence of vital medical information in 
compensation files delivered to defense at- 
torneys compels the conclusion that the in- 
dustrial physician should be repeatedly re- 
minded that he is the key figure and in 
a unique position to obtain essential facts. 
On the field of compensation litigation, 
the doctor plays many important positions. 
He has responsibility for treatment, evalu- 
ation of disability, assistance in pre-trial 
conferences, and expert testimony. As a 
team-mate, he may exceed expectation or 
completely frustrate the attorney. 

When a_ controverted compensation 
claim reaches the lawyer, the medical is- 
sues have usually crystallized—for better or 
for worse. The conscientious lawyer must 
give thought to a basic medical procedure 
in these cases which will assure for the 
insurance carrier and the attorney effective 
assistance by the doctor. Our effort (in 
cooperation with the carrier and the em- 
ployer) should be directed toward the 
elimination of needless jeopardy of a 
client’s defense before the lawyer starts. 

Your Committee has explored this inter- 
esting but difficult area of forensic medi- 
cine. The contribution by members of 
much time and thought has resulted in a 
report which should be a challenge to the 
lawyer. 

The establishing of helpful procedures 
in the examination and treatment of in- 
jured employees is the mutual responsibil- 
ity of the employer, the carrier, the lawyer, 
and the doctor. The fault too often lies not 
in the doctor but in the lawyer; and we 
must admit our guilt of failure to inform 
our medical friends of what we need of 


them. The lawyer representing defendants 
under the widely divergent compensation 
laws of our nation must take the initiative 
to the end that this type of litigation is 
properly handled. To accomplish this, the 
medical evidence must be adequate. We 
believe that this explantion of our need, 
based on the experiences of trial attorneys, 
should be beneficial as a starting point in 
our effort of cooperation. 


The Treating Doctor 


The defendant theoretically has an ad- 
vantage in most jurisdictions because the 
major portion of the examination and 
treatment (an excellent basis for medical 
testimony) comes from its own doctors. 
Thus, when the cost of a case is greatly 
increased through the carelessness or lack 
of help of the man who should be best 
qualified to assist, the distress of the law- 
yer and client is easily understood. This 
initial advantage is frequently lost because 
some physicians on the panels of industrial 
concerns are not sufficiently trained in all 
aspects of compensation so as to enable 
them to play all the roles assigned to them. 
It follows therefore that many are not well 
qualified to appear as witnesses in defend- 
ant’s behalf. 

Selection of the attending physician 
should not be left to chance. Industrial 
surgery requires skill, understanding, fair- 
ness, and cooperation. But in addition, the 
doctor choosing industrial work should un- 
derstand how his own workmen's compen- 
sation law operates so he can appreciate 
legal issues and prepare for them. He 
should constantly bear in mind that bene- 
fits are payable only for disabilities caused 
by injuries arising out of and during the 
course of employment. The industrial sur- 
geon should be thoroughly familiar with 
the lawyer’s problems of causal relation- 
ship, questions of liability, and exaggera- 
tion of disability. His conception of the 
liberality with which workmen's compen: 
sation acts are construed should be suffi- 
ciently accurate so that he will not wrong: 
fully disregard every question as to causal 
relationship and disability. 
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Then, after a competent treating doctor 
has been selected, the attorney and the 
adjuster must assume the responsibility of 
helping him learn the medico-legal phases 
of his work. Here the lawyer has failed. 


The Treating Period: The Initial 
Examination 


The percentage of industrial injuries re- 
sulting in litigation is indeed small. Clear- 
ly, the lawyer cannot expect the doctor to 
view with alarm each minor injury and 
treat it as if it were a potential lawsuit. 
But the lawyer can reasonably expect his 
medico-legal partner to familiarize himself 
with the types of cases which might result 
in litigation and to take the precautions 
necessary when the first symptoms of “liti- 
gationitis” appear. 

The attending physician must ordinarily 
exercise immediate and therefore independ- 
ent judgment regarding the scope of the 
initial examination. In simple cuts, frac- 
tures, bruises, and strains, no more than a 
simple history and examination is indi- 
cated. In back and head injuries, cases in- 
volving extraneous complications (such as 
tuberculosis, diabetes, and the multitude 
of afflictions of the body which are not 
ordinarily caused by trauma), and claims 
involving neurosis, malingering, and exag- 
geration, a complete history and examina- 
tion are mandatory. In doubtful or in- 
volved cases, the attending physician should 
freely consult with the lawyer or adjuster. 
Except in emergencies, the doctor should 
advise with him before calling in special- 
ists; this will save time and misunderstand- 
ings for all. 

If the doctor suspects misrepresentation, 
he should feel free to call on the carrier 
or employer for investigation of the injury 
alleged or of activities and for information 
regarding past history. 

The first attending physician has a most 
important role. He should recognize that 
he is the source of original information. 
Being in command, he is responsible for 
correct diagnosis and the choice of treat- 
ment which will result in a recovery with 
a minimum of temporary and permanent 
disability. His opinion on causal relation- 
ship frequently carries more weight than 
that of a specialist called in for pre-trial 
examination. He obtains, and has the op- 
portunity to study and evaluate during the 
healing period, the factors entering into 
disability evaluation. 


The History 


Since the average patient talks freely to 
the first treating doctor, he can usually 
obtain the complete story, especially if he 
wins the confidence of the patient by a 
manifestation of interest. The first attend- 
ing physician should elicit and immedi- 
ately record a sufficient history both of the 
accident alleged and the patient. In every 
case he should obtain an accurate (even 
if brief) statement of the facts which throw 
light upon responsibility for the injury. 
When he perceives the storm signals of 
trouble, he should increase the diligence 
of his questioning to suit the apparent po- 
tential danger of the claim. 

The conscientious treating doctor as- 
sumes a dual responsibility in obtaining 
a complete history: to the injured em- 
ployee, for proper diagnosis and adequate 
treatment; to the employer and carrier, for 
accurate appraisal of causal relationship to 
the injury alleged and of factors unrelated 
to the injury which may affect liability 
or disability. The history obtained at the 
first visit often includes facts which mate- 
rially influence the ultimate outcome. 

Concerning how the injury was sus- 
tained, the doctor should find out where 
the man was working and what he was 
doing. All of the telltale details are im- 
portant: the magnitude of force alleged, 
body positions, assistance by fellow em- 
ployees, appearance and type of injury and 
probability of its being caused as alleged. 
In cases which seemingly involve fraud, 
the first treating doctor should feel a re- 
sponsibility for obtaining an exact descrip- 
tion of the circumstances of injury, even 
the names of witnesses, so that the attor- 
ney and adjuster will have a starting point 
for investigation. 

Inquiry should always be made concern- 
ing the immediate effects of the accident 
and whether there was even a slight period 
of unconsciousness. 

An adequate history should obviously 
include a description of pre-existing dis- 
eases and prior injuries and pertinent per- 
sonal information regarding the patient, 
such as economic status and his working 
and home environment. The first attend- 
ing physician should always consider 
whether there are present, conditions at- 
tributable to age, environment, and non- 
occupational exposures (such as alcohol, 
drugs, unhappy family life). Extreme care 
must be exercised in evaluating such fac- 
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tors in relation to effect on recovery and 
residual disability, so a record of them is 
vital. 

While recording the history, the physi- 
cian has an excellent opportunity to ob- 
serve the patient’s personality and may 
gain valuable information in cases of neu- 
rosis, malingering, or exaggeration. Fail- 
ure to obtain and record adequate history 
has been responsible for irreparable dam- 
age when claims resulted in suits. 


The Physical Examination 


A competent examination should be a 
continuation of a recording of the history. 
Not only the physical but also the mental 
involvements should be studied. The doc- 
tor should observe and inquire regarding 
abnormalities due to previous injury or dis- 
ease which the injured employee did not 
mention. X-rays and laboratory tests should 
be made when necessary to confirm or re- 
fute the claim that the injury was caused 
by the accident in question. The doctor in 
this respect is the “medical investigator.” 

The clinical examination should not be 
limited to the part of the body claimed to 
be damaged. When the injury involves an 
upper extremity, the patient should be 
made to strip to the waist, and if the lower 
extremity is injured, it is advisable to have 
the patient completely undress so that his 
posture and locomotion can be observed. 

The physician should watch the patient 
in the act of undressing for the examina- 
tion to discover expressions of pain or 
movements which are inconsistent with the 
amount of pain claimed and are uncon- 
scious admissions against interest. 

In workmen’s compensation cases, spe- 
cial attention should be pre to objective 
data which can be used for comparison 
in future examinations and in evaluating 
the extent of permanent disability. For ex- 
ample, in injuries to upper and lower ex- 
tremities, exact measurements should be 
taken of circumferences at various levels, 
of motion possible, and of strength. The 
taking and recording of such measurements 
may render quite valuable what otherwise 
might be a superficial examination. If the 
examiner acquires and follows a set rou- 
tine in taking such measurements at regu- 
lar intervals, he will have a simple but ob- 
jective record of the development in his 
patient’s physical condition from the time 
of the first examination. 

During the course of the examination 
the physician has an excellent opportunity 
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to note pathological findings which are jp. 
dependent of the present injury, such a; 
the sequelae of previous injuries, abnor. 
malities, diseases of the heart and of the 
central nervous system. All physical defects 
other than those caused by the present in. 
jury should be observed. Further inquiry 
should be made relative to previous djs. 
eases, accidents, and disabilities discovered 
in the course of examination. Otherwise, 
some previous injury may be brought in 
as evidence of present injury, or some fu- 
ture development may be the result of a 
part injury or disease and yet claim be 
made that it developed from present in- 
jury. 

By now the physician should have gained 
a definite impression of the personality of 
the injured workman and a clear picture 
of the nature and extent of the injury. 
When the physician is ready to summarize 
his clinical findings, he must always con- 
sider subjective complaints in relation to 
the facts of the accident. Physicians are 
often quick to accept the injured work- 
man’s viewpoint regarding causal relation- 
ship without a critical examination of the 
facts. 


Experience also shows that often by the 
time the workman reaches a physician he 
is able to explain his complaints arising 
from a non-traumatic condition with a 
more or less definite history of accident. 
Although it is the attending physician's 
first duty to treat the injured workman, 
the industrial physician, by his participa- 
tion in workmen’s compensation cases, owes 
a duty to industry, and therefore must ex- 
ercise extreme care in determining the 
causal relationship between the alleged in- 
jury and the condition found upon exami- 
nation. 


The Diagnosis 


The next problem of the attending phy- 
sician, therefore, is to determine whether 
the condition disclosed by his examination 
can be attributed to the alleged trauma. 
Careful diagnosis becomes of particular im- 
portance in workmen’s compensation mat- 
ters: unless a correct diagnosis is made by 
the first attending physician, his effective- 
ness as a witness will be greatly impaired. 
How many times are attorneys trapped by 
their own doctors who have made a careless 
or incorrect diagnosis, or one so superficial 
that they saw only the outward result and 
not the real cause! 
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A full history and a thorough physical 
examination should lead to an accurate 
diagnosis. If the attending doctor is not 
able to make the diagnosis, now is the time 
for him to call in whatever assistance he 
feels is needed. If he delays, it is frequent- 
ly too late, for where the claimant has 
been treated by the defendant’s own panel 
of doctors and the defendant later requests 
that he be seen by a specialist, many courts 
do not allow further examination. 

In determining the traumatic or non- 
traumatic nature of the pathology found, 
consideration must always be given to the 
questions of aggravation, activation, and 
acceleration of pre-existing dormant or in- 
active conditions. A complete diagnostic 
survey is necessary in any case which may 
result in a trial, frequently not as much 
from a medical as from a medico-legal 
standpoint. 

Absent knee jerks and lack of coordina- 
tion may suggest the need of a Wasser- 
mann test and a complete neurological ex- 
amination to support persuasive testimony 
on the witness stand. The industrial phy: 
sician should consider the problem of diag- 
nosis and the proof necessary to support 
his opinion not only from the standpoint 
of medicine but also from the position of 
a doctor confronted with a medico-legal 
problem which must be explained con- 
vincingly to a jury or commission. When 
a doctor is in doubt regarding the scope 
of tests necessary to confirm a diagnosis, 
he should freely consult with the attorney. 

The attending physician is often the 
only one in a position to establish an exact 
diagnosis based on the symptoms attributed 
to the alleged accident, and the passage 
of time may render an exact diagnosis in- 
creasingly difficult. For example, in a dis- 
location of a shoulder, the first attending 
physician can usually determine from 
symptoms and examination whether he is 
dealing with an original traumatic dislo- 
cation or with a recurrent dislocation. If 
a claim is made months later for perma- 
nent disability, a correct initial diagnosis 
(with supporting data) that the disloca- 
ion was recurrent rather than original 
would be of great value to the defense. In 
a case involving low back pain, a conscien- 
lous examiner may confirm or exclude a 
recent injury to the spine by determining 
with aid of x-rays the bony changes present 
at the time of the accident. (A careful de- 
stiption of such findings is of course 
necessary. They should be recorded in suf- 
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ficient detail so that if the physician is 
called to testify, he can rely with confi- 
dence upon his report). 

The evaluation of pain often represents 
an additional problem and deserves special 
attention in workmen’s compensation cases. 
Since pain is a subjective symptom and 
therefore incapable of accurate measure- 
ment, the expression of pain or uncon- 
scious bodily movement is often the only 
reliable lead in making a diagnosis. Ac- 
cordingly, the first attending physician 
should always be on the alert for exaggera- 
tion or malingering. 

Another problem which should receive 
special attention at the initial examination 
is a possible neurosis. 

Frequently, and understandably, doctors 
classify a condition as organic which ac- 
tually is neurotic. The lawyer is embar- 
rassed by such finding in the trial of the 
case when it supports plaintiff's contention 
that it is organic. 


The Attending Physician’s Report 


The treating physician should render a 
preliminary report covering the initial ex- 
amination and should follow this with 
periodic narrative reports. If first aid was 
administered, the details of treatment 
should be recorded. Since compensation 
payments in part take the place of the 
pay envelope, these reports must be ren- 
dered promptly. The employer or the car- 
rier needs these reports for important rea- 
sons: 


(1) To determine if the injured work- 
man will be disabled a sufficient 
time to entitle him to the weekly 
benefits provided by law. 


(2) To ascertain the probable length of 
temporary total disability and the 
extent of permanent impairment. 


(3) To enable the carrier at the earliest 
possible moment to erect a suitable 
reserve. 


(4) To inform the lawyer of the early 
or first diagnosis and the progress of 
the case. 


One of the most important functions of 
a report is the part which it plays in the 
reserve established on each claim. If a per- 
son were building a house and the con- 
tractor estimated the cost at $10,000.00, 
that sum would be made available at the 
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bank. The financing of a compensation 
case is similar; the carrier must rely on 
doctors to furnish estimates of disability 
and medical reports so that the potential 
cost of the case can be determined and an 
adequate reserve maintained. 

Lack of details and inaccuracies in the 
first report frequently are a source of fu- 
ture difficulty involving considerable ex- 
pense to the employer or carrier, loss of 
time for claims representatives, and some- 
times a lasting grievance on the part of 
the injured workman. Occasionally a re- 
port by the attending physician is so vague 
(either from lack of knowledge of what is 
needed or from lack of care in preparation) 
that it is impossible for the attorney to 
draw accurate conclusions from it. The 
uncertainty which such reports create must 
necessarily be resolved either by supple- 
mental report or by special examination 
if the attending physician is unable to re- 
move the ambiguity. 

The attending physician should set forth 
his findings as definitely as possible. This 
does not mean that he should express an 
opinion on matters outside his field of 
knowledge. But if he is in fact well quali- 
fied to express an opinion, he should state 
his belief firmly and stand ready to jus- 
tify it on a logical basis. He should avoid 
indiscriminate use of “possibly.” 

The report should be complete yet con- 
cise. Simplicity of expression is essential. 
The medical profession should be encour- 
aged to submit reports which communicate 
information clearly and unequivocally to 
persons who have no specialized knowledge 
of medicine. When the physician unneces- 
sarily oe his report with rare medi- 
cal and scientific terms, the value of the 
report is diminished to the extent that the 
meaning of the physician’s message is lost 
in professional phrases. Facts and opin- 
ions are, of course, most comprehensible 
when set forth in logical sequence. 

The insistence by the lawyer that the 
attending physician furnish carefully pre- 
pared and complete initial and supplemen- 
tal reports and explanation by the lawyer 
of the importance of these reports should 
promote a better understanding between 
the doctor and lawyer. The physician who 
appreciates that importance will no longer 
consider the preparation of the medical 
report an imposition and a dull and un- 
interesting proceeding: he will know that 
he is rendering a worthwhile service to his 
client. 
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The Healing Period 


During the “healing period,” it is the 
rule rather than the exception for the doc. 
tor to place the compensation patient un. 
der the care of an assistant or a nurse. He 
should not lose personal touch with the 
case or neglect to make frequent and com. 
prehensive reports. Only by frequent re. 
ports cari the doctor and lawyer work to- 
gether on the medico-legal problems in 
any serious industrial case. 

In subsequent examinations, the patient 
should be observed to see how far he has 
become preoccupied with the injury and 
whether he shows any other mental symp- 
toms. The treating physician should ob. 
serve the rate of progress toward recovery. 
If the normal healing period is exceeded, 
a re-examination would be indicated to 
determine whether the delay is due to phy- 
sical or psychogenic factors. One common 
procedure is for the physician to prescribe 
different types of therapy, allowing weeks 
or months to pass without a complete re- 
evaluation of the treatment necessary. It 
is often difficult, in trial, to rationalize 
this treatment with the doctor’s conclusions 
when he does re-evaluate his patient's con- 
dition. 

A simple rule should be followed in all 
cases where recovery does not result within 
a normal time. If re-examination fails to 
disclose any pathology to account for the 
delay, the physician should recognize the 
possibility of a neurosis or malingering, 
and consult with the attorney or adjuster 
regarding procedure. 

If the attending physician discovers dur- 
ing the course of treatment evidence of the 
development of a neurosis, he should im- 
mediately inform the attorney or adjuster. 
The industrial surgeon recognizes that the 
recovery of compensation benefits is an 
influence on recovery which is not encoun- 
tered in non-industrial practice. The thera- 
peutic value of lump sum settlements in 
states where this is permitted must be con- 
sidered by the treating physician; the final 
settlement often cures the neurosis. The 
attending physician should also realize that 
defending a claim of traumatic neurosis 
in court is difficult, and should be on the 
alert for signs which indicate that the con- 
dition is simulated rather than real. 


The Estimation of Disability 


The treating physician is in the best po 
sition to make an accurate evaluation of 
residual disability. He is acquainted with 
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the injured workman and has his confi- 
dence. If he has handled the case expertly 
from the beginning, he knows more than 
any other doctor about its progress and 
what disability should remain. Thus, the 
attorney has strong reason for desiring that 
the treating physician be well versed in 
the principles of estimating permanent dis- 
ability. 

Since the majority of injured workmen 
desire complete recovery and realize that 
they cannot be properly treated unless they 
truthfully state their complaints, the at- 
tending physician from the outset not only 
appraises the physical progress but usually 
obtains honest complaints. He knows the 
character and period of treatment, how the 
complaints of the injured person disap- 

ared or became minimal. He has more 
evidence to support his final disability 
evaluation. His estimate should be particu- 
larly trustworthy (and more credible of 
belief by jury, court, or commission) if on 
the last visit he completes his record as to 
complaints, limitation of motion, and the 
necessity for further treatment. At that 
stage he is still the “treating doctor,” and 
bases his opinion not on one but on many 
observations. 

The physician’s report on his evaluation 
of disability, upon which the lawyer’s 
handling of the case must be based, should 
summarize the history, examination, and 
findings which support his conclusions. 
The doctor should give his opinion on: 


(1) Whether the injury alleged is the 
direct and sole cause of the disabil- 
ity allowed; if not, the extent to 
which pre-existing or post-injury 
conditions not due to injury contrib- 
ute to the disability. 

(2) Whether further treatment is neces- 
sary; if so, the extent thereof and 
the probable outcome. 

How long before the injury will 
reach maximum recovery. 

The period of further temporary to- 
tal disability. 

The percentage of permanent par- 
tial disability and the member in- 
volved. (He should state his reasons 
for allowing this disability). 


The lawyer’s problem is not confined to 
the attending physician, but also extends 
to the doctor who is called in to testify 
without any previous connection with the 
case. If a claimant submits himself to ex- 
amination for the sole purpose of deter- 
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mining his disability, it is only natural that 
his complaints will be magnified and his 
difficulties enlarged. Specialists too fre- 
5 ee | report no demonstrable physical 
isability but serious subjective complaints, 
for which they allow substantial disability. 
Indeed, if the sole purpose of an exami- 
nation is disability evaluation, and if the 
examiner sees the patient only once, lack 
of uniformity in estimates is not surpris- 
ing. 

It seems incredible, but it is true, that 
the medical profession has evolved no uni- 
versally accepted methods of measuring 
joint motion, strength of grip, and other 
factors involved in disability ratings. This 
lack of standard renders the evaluation of 
disability extremely difficult for a conscien- 
tious treating doctor. 

For further discussion of a_ possible 
standard for evaluation of disability, see 
Appendix. 


The Examination for the Purpose of 
Testimony 


Many a compensation case is won or lost 
by the defendant by his selection of a doc- 
tor to make an examination. It is essential 
that defendant’s counsel have a good un- 
derstanding of (1) the knowledge and ex- 
perience of the examiner both as a physi- 
cian and witness, (2) the probable find- 
ings of the examiner, and (3) the purpose 
of the examination. 

The doctor must be one interested suf- 
ficiently to give an attorney time for a full 
conference before the examination; if he 
is too busy, beware. If his testimony is to 
be presented to an industrial commission 
or board, his standing with that body 
based on general reputation and previous 
appearances is most important. The doctor 
must have acquired the art of presenting 
his testimony understandably and _persua- 
sively to the commission, court or jury. 

There are many doctors, particularly in 
the great urban centers, who are in a sense 
professional medical witnesses and who be- 
come either a “plaintiff's” or a “defend- 
ant’s” doctor. The lawyer can and does 
use such a witness to the advantage of his 
client. But the typical medical witness for 
the defense is the honest “treating doctor” 
who may be a skilled physician but an un- 
trained witness. So the lawyer is presented 
with a problem. 

After you have selected your doctor, ar- 
range a personal conference with him be- 
fore he sees the injured workman. Take 
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your file to his office. You are retaining 
him, and you are warranted in making 
some demand on his time. Show him all 
the reports from your doctors. Take him 
x-ray pictures for purposes of comparison. 
Tell him of unusual circumstances sur- 
rounding the case, the extent of work the 
man is able to do, evidence of malingering 
or exaggeration. 

Inform the doctor of prior claims, inju- 
ries and diseases. Show him your investi- 
gation of the physical facts of the alleged 
accident. In many cases, as we all know, 
the facts of the accident demonstrate that 
the claimant could not have suffered the 
injury claimed. The examiner must be 
armed with the truth. 

If there has been no complete revelation 
to the doctor, he can easily overlook or not 
attach proper significance to the facts and 
complaints related by the claimant. If this 
happens, the attorney cannot blame anyone 
except himself. 

During the conference, the attorney 
should find out the extent of examination 
which the physician intends to make and 
the result to be expected. Obviously, it is 
unwise to upset favorable reports by the 
treating doctor by obtaining a conflicting 
opinion, yet this constantly happens. It is 
equally unwise to rely upon the treating 
doctor’s report if it cannot be defended. 

Many examinations do the defense more 
harm than good. An examination intended 
to strengthen the opinion of the treating 
doctor brings forth a new and damaging 
diagnosis. An examiner may believe a well- 
coached plaintiff and allow a higher per- 
centage of disability. A minor back case 
grows into a costly disc injury; and the 
cry is raised for myelograms (which are of 
extremely doubtful value, when negative, 
in proving no injury to a jury). Watch out 
for the doctor who is “hipped” on a par- 
ticular diagnosis. 

After a case is in litigation, and when 
all evidence indicates that the position be- 
ing taken is correct, the attorney should 
not risk the loss of that position by an ill- 
considered examination. The proper safe- 
guard is to discuss the case with the doctor 
before arranging for the special examina- 
tion, and if there be doubt of the wisdom 
of injecting another doctor into the case, 
do not gamble. 

After the examination, the doctor’s re- 
port must be discussed with him either per- 
sonally or over the telephone before it is 
written. There may be occasion for addi- 
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tions or explanations or further tests and 
studies before the report is submitted. 


The Pre-Trial Conference 


When the attorney knows that the cag 
will proceed to trial before a jury (and in 
most hearings by commissions), an early 
conference with each medical witness is im. 
perative: One important purpose of counsel 
is to determine whether his expert is quali- 
fied and experienced in testifying, whether 
he appears to be a learned man of medi. 
cine, and whether he has a pleasing and 
convincing manner. Another objective is 
to overcome the doctor’s reluctance to tes- 
tify; he should be impressed with his moral 
responsibility to present the truth to the 
jury or commission. Most important is the 
opportunity to exchange ideas and learn 
what each expects of the other. 

From the doctor, the lawyer should get 
a complete understanding of the injury and 
the parts of the body affected. He should 
learn the technical terms involved and the 
causes of the condition alleged, whether it 
is reasonably probable that the disability 
was caused or could be caused by the acci- 
dent in question. Is there any condition 
(such as previous injury or disease) present 
which could cause the same symptoms and 
complaints? What are the differentiating 
factors in the diagnosis? Are the plaintiffs 
complaints those which should be present 
if he was actually suffering from the in- 
jury he alleges? Are there inaccuracies or 
deficiencies in claimant’s history and the 
physical findings as compared with com- 
plaints and findings which should be pres 
ent in the condition alleged? 

Get the doctor to suggest how to frame 
questions which will elicit the proper facts 
and opinions. Bring out what you want 
to highlight in cross-examination of the 
plaintiff's doctor, and work out the proper 
approach for both cross-examination ol 
plaintiff's witness and direct examination 
of the doctor. The attorney should go over 
his entire file with the doctor in the same 
way as suggested when arranging for an 
examination. He should obtain from the 
doctor references to recognized medical av- 
thorities and books which will be helpful 
in formulating intelligent questions on di 
rect examination and serve as a basis for 
cross-examination of opposing medical wit- 
nesses. 

A full discussion should enable the doc 
tor and the attorney to formulate whatevel 
theories of defense may be available and 
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to develop teamwork in presenting the de- 
fendant’s case. 

The lawyer can often learn what medical 
theories the opposing witness is likely to 
advance and why those theories are fal- 
lacious. Some opposing medical witnesses 
are on the sly side when cross-examined, 
if they are aware counsel is not informed 
of the accepted medical theory, but when 
confronted with sharp intelligent question- 
ing, the witness is more likely to adhere 
to the accepted and approved medical 
opinions. 

To the doctor, the lawyer should explain 
that the medical witness is placed on the 
stand for the purpose of persuasion. To be 
effective, he must convince the jury that 
he is well versed in the science of medicine 
and knows the subject on which he is tes- 
tifying, that he is familiar with the facts 
involved in the controversy, that he is a 
man of honesty and integrity and believes 
in fair play, and that he is not testifying 
for or against anyone but is merely making 
the facts and opinions in his possession 
available to the jury. Emphasize that the 
doctor is a key witness. Caution him that 
under no circumstances should he show 
signs of anger, bias, or discourtesy. 

Medicine is an extremely broad but not 
an exact science. Inconsistent medical 
opinions abound. The reluctance of the 
average doctor to testify grows | magia out 
of the fear that he will be made to look 
ridiculous. In the pre-trial conference, 
proper explanation should be made that 
failure to stand by an opinion is usually 
the cause of the doctor’s difficulty. Before 
he gets on the stand, the doctor should 
consider all possible medical theories in- 
volved in the case, weigh them, resolve con- 
flicts, and reach a final opinion, by which 
he should stand resolutely. Many doctors 
know that a certain condition could not 
be due to trauma but they will give lip 
service to a “mere possibility” of causal 
relationship under the mistaken belief that 
the admission of a remote possibility is a 
more scientific approach. These small devi- 
ations can be built into major discrepan- 
cies which make the doctor appear ridicul- 
ous. When a hypothetical or other ques- 
tion does warrant an it-is-possible answer 
at variance with conclusions previously ex- 
— the doctor should add that he ad- 
eres to his original opinion regarding the 
tase in trial. Tell the doctor that a court 
may direct him to answer a certain ques- 
tion “Yes” or “No.” But the doctor always 
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has the right to explain his answer and 
can reiterate and strengthen the position 
previously taken. Caution the doctor not 
to be drawn into speculation by opposing 
counsel. 

If the doctor is asked whether he is being 
paid for his services, he should readily ac- 
knowledge employment and state that he 
owes an obligation to appear in court and 
make his views known to the jury, that it 
is a part of his professional duties to tes- 
tify in court, and that he charges a fee 
therefor as for all professional services. 

The lawyer should read or summarize 
the plaintiff's petition and discuss the al- 
legations. Inform the doctor of the ques- 
tions involved in the litigation and the ef- 
fect of his testimony on determining these 

uestions. Discuss the possibility of using 

y areescened ma evidence such as pictures, 
skeletons, models. Go over the hospital 
records. 

Caution the doctor about bringing his 
office notes to the witness stand. He 
should take sufficient time to read his rec- 
ord and to memorize the facts. If he uses 
his records in court, opposing counsel may 
request that they be submitted for inspec- 
tion. Casual entries at variance with the 
doctor’s expressed opinion can cause end- 
less difficulty. 

The doctor should seek simplicity of ex- 
pression and should strive for graphic ex- 
amples. If he has had little experience in 
testifying regarding disability, help him 
find a sound explanation for his estimates. 
Explain to him the tricks of opposing 
counsel and how to handle himself. Even 
if the doctor is profoundly erudite, try to 
get him to act like an average human be- 
ing on the stand. 

At this conference the attorney may have 
his views on extent of disability or causal 
relationship between the alleged injury and 
the disability modified by his witness. 
Most cases in litigation are settled in that 
period just before trial, often because of 
last-minute discoveries. If the client is made 
aware of the probability of adverse deci- 
sion and nevertheless desires to continue 
with trial, counsel is then spared the em- 
barrassment of attempting an alibi for an 
adverse verdict. 


Examination of Medical Witnesses: 
Cross-Examination 


In cross-examining the plaintiff's medi- 
cal witness, it is advisable to have defend- 
ant’s medical witness present at the time 
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of your examination (if possible), if only 
for the psychological effect. Most medical 
witnesses are proud of their intellectual 
and scientific integrity. 

Before attempting to cross-examine an 
expert, the lawyer must be thoroughly in- 
formed. Many medical experts are trained 
in defending their opinions from assault 
by the cross-examiner. Beware of an exten- 
sive cross-examination of a well qualified 
expert, unless some specific useful purpose 
can be served. 

Technical terms which may be used by 
experts should be thoroughly understood 
by the cross-examiner. Often the effective- 
ness of an expert’s opinion can be seriously 
weakened by demonstrating on cross-exami- 
nation that the learned jargon used in de- 
scribing a disorder of the plaintiff, when 
reduced to simple equivalents, merely de- 
scribes a common ailment thoroughly un- 
derstood by a court or jury and of little 
disabling effect. 

Another weapon of attack on a medical 
expert’s opinion is by the use of the writ- 
ings of recognized medical authorities. 
Have the witness recognize a writer as an 
authority, and then have him read a pas- 
sage from the writer’s work which is con- 


trary to the witness’ opinion. Have several 
books out on the table where the witness 
can see them. 

An attitude of fairness toward opposing 
medical witnesses usually obtains more fa- 
vorable results than if an attempt is made 


to abuse the witness. Although defendant’s 
counsel should depend on his own medical 
witness to establish his theory of the case, 
the opposing medical witness should be 
persuaded, if possible, by respectful maneu- 
vering, to agree with some parts of defend- 
ant’s theory. 

When an opposing medical witness tes- 
tifies from a report or notes, the cross-ex- 
aminer should obtain them from him for 
inspection. Perhaps the report contains a 
notation of facts of which he has not testi- 
fied, which may be favorable to defend- 
ant’s theory. He may have obtained a his- 
tory from the plaintiff which is material 
to the defense. Establishing a part of the 
defense from records of plaintiff's medical 
witness is most effective. 

Every defense attorney is familiar with 
procedures for attacking the integrity of 
professional testifiers. ‘These should be 
used only in flagrant cases, but if they 
are put in operation, the attack should be 
with full force. 
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Examination of Medical Witnesses: 
Direct Examination 


Medical experts are of two general classi. 
fications, the attending physician and the 
expert who examined the plaintiff for the 
purpose of testifying. The attending physi. 
cian may testify as to subjective symptoms, 
to the patient’s history, to pain and suffer. 
ing at the time of the examination. The 
physician who examined the plaintiff sole. 
ly for the purpose of testifying must or- 
dinarily limit his testimony to what his 
examination reveals and is not permitted 
to testify about statements made during 
the examination. This does not preclude 
the examining physician from_ testifying 
about exclamations of pain during the ex- 
amination. 

When a medical witness takes the stand, 
counsel’s first concern should be to em- 
phasize his qualifications, training and ex- 
perience on matters then under discussion. 

Testimony of defendant’s witness should 
be couched in simple and understandable 
language. This will prevent the cross-exam- 
iner from attempting to establish that the 
technical medical phrases used, when re- 
duced to simple language, represent a 
serious disorder. 


The attending physician should testify 
in detail about the period of treatment and 
his observations of the progress of the 
plaintiff. 

The doctor’s reasons for his opinion 
should be fully and clearly set forth. A 
reasonable explanation based on expe. 
rience of the average person is the most 
effective manner of presenting medical 
proof. For example, a defense medical wit- 
ness testified that, in his opinion, a sat- 
coma of the tibia was not causally related 
to a single bump which did not produce 
a break in the skin, discoloration or other 
objective signs; if the opposite were true, 
few people would live beyond childhood, 
when the extremities are constantly sub- 
jected to bumps and cuts. An estimate of 
disability is much more likely to be ac 
cepted by a commission or jury if the doc- 
tor explains in detail how he arrived at it. 

During the trial, keep in mind that a 
“bad” settlement is often better than 4 
“good” ‘lawsuit, especially if the “good 
lawsuit begins to go sour because of defects 
in medical evidence. : 

A word about depositions of medical 
witnesses. It is usually much better to have 
the doctor present to give his testimony 





October, 1953 


in person. Reading a deposition is usually 
difficult for the judge, jury, or commis- 
sioner. They are not impressed with depo- 
sitions; occasionally the reporter has had 
difficulty taking medical testimony and 
transcribing it. However, if the witness can- 
not attend trial, his deposition should be 
taken if for no other reason than to get a 
favorable history to aid in your theory of 
defense, and to make a good record for ap- 
peal where all testimony takes on the same 
form. 

The use of depositions of opposing medi- 
cal witnesses by industrious lawyers is on 
the increase, not only to learn more about 
the other side of the case but to commit 
experts to their facts and theories of dis- 
ability. In death cases, where the deceased 
employee shows no evidence of injury, it 
is well to determine the opinions of the 
opposing medical experts as to the cause 
of the employee’s death and the theory on 
which the opinion is based. This affords 
the defense attorney an opportunity to 
have the depositions reviewed by experts 
to determine if the theory given in the 
deposition is sound. 

It is not uncommon in opinions of the 
court to find expressions such as “where 
medical experts express conflicting opin- 
ions regarding the capabilities of a plain- 
tiff to return to the duties of his occupa- 
tion, courts are sometimes guided by the 
testimony given by lay witnesses, and such 
testimony is to be given consideration along 
with all facts and circumstances disclosed 
by the record.” Otis v. Board of Commis- 
sioners of Port of New Orleans, 62 So. 2d 
866 is an example. 


CONCLUSION 


Your Committee suggests, in closing, 
that the lawyer owes to the doctor engaged 
in industrial work the duty of assisting him 
in the study of this field of medical prac- 
tice. The lawyer should welcome opportu- 
nities to write articles for medical journals, 
address medical conventions and societies, 
and discuss specific problems with doctors. 
The lawyer can help in formulating uni- 
form standards for disability evaluation. 
He should cooperate with medical societies 
in their efforts to stamp out fraudulent 
medical testimony. In striving to attain the 
goal of a fair administration of workmen’s 
compensation laws, the lawyer will help 
both the medical and the legal professions. 
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Appendix: Methods of Evaluation of 
Permanent Disability 


In the workmen’s compensation field, 
the rating of permanent disabilities is one 
of the most controversial topics; the need 
for some standard of evaluation is most 
vital. 


“Permanent disability” may be defined 
as the final residual damage or loss of use, 
after all medical and surgical procedures 
have been instituted and after sufficient 
time has elapsed to obtain the maximum 
recovery. Too often do we find gross dis- 
crepancies between the opinions of medi- 
cal men in the same case as to the extent 
of permanent disability. As a general rule, 
this emphasizes unfamiliarity with the sub- 
ject rather than an intention to exaggerate 
or minimize. The explanation may largely 
be found in the lack of a standard method 
or basis for evaluation of permanent dis- 
ability. 

A review of the compensation laws of 
the various states discloses a fair degree of 
uniformity in the benefits allowed as to 
type and degree of disabilities. However, 
although these schedules arbitrarily fix the 
amount or period of compensation for a 
specific disability involving total loss of a 
member, no principles are laid down and 
no criteria are established to guide the doc- 
tor in estimating partial disabilities (less 
than 100%), which form by far the greater 
number of all disabilities. 


Since no common standard of compara- 
tive values between different disabilities 
has been accepted, it is not strange that 
awards for similar conditions vary greatly, 
not only in different states but in the same 
state. Thus, injustice is done to the in- 
jured workman, to the self-insured or in- 
surance carrier, and to society in general. 
The insurance carrier cannot set up trust- 
worthy reserves on claims. The injured 
workman receives too much or too little; 
he may hear of another injured employee’s 
receiving much more for the same injury 
and naturally feels that a great injustice 
has been done to him. Such inequality 
brings discredit upon the administration of 
the workmen’s compensation laws. 


The lack of a common denominator in 
estimating permanent disability has given 
rise to the idea that it is impossible to de- 
termine accurately the percentage of per- 
manent disability. However, it should be 
possible for physicians (with the aid of all 
interested parties) to adopt and utilize a 
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standard applicable under all workmen’s 
compensation acts. Here the lawyer can 
render valuable assistance. 

It cannot be denied that the same type 
of injury does not have the same conse- 
y capone for all individuals. For example, 
the amputation of the terminal phalanx of 
an index finger might constitute a major 
handicap for a typist but a minor disability 
for a manual laborer. 

Workmen in the same industry with the 
same injury and end result react different- 
ly. Social environment, mental attitudes, 
education, and economic status all enter 
into the effect of the injury upon the in- 
dividual and his future. Granting that 
each case environmentally differs substan- 
tially from the next, is it nevertheless im- 
possible to evaluate physical disabilities 
with accuracy? Is it possible to establish 
a uniform method of appraising disabili- 
ties when the final result of trauma shows 
such variations? 

Much has been written on this subject. 
Research discloses that in selecting a stand- 
ard for the evaluation of permanent dis- 
abilities the following criteria have been 
suggested: (1) reduction of earning ca- 
pacity, (2) structural loss, (3) loss of ef- 
ficiency for specific vocation, (4) cosmetic 
defect, and (5) ability to obtain employ- 
ment. Each of the suggested standards is 
open to criticism. 

Reduction of earning capacity would ap- 
pear to be too variable a test. Individuals 
with severe disabilities but with seniority 
and skill may have small impairment of 
earning capacity while others with minor 
injuries and little ability may have a total 
loss of earning power. No two injured 
workmen are alike, and an injury which 
caused marked loss of earning power in 
one might stimulate another to work even 
harder to overcome the handicap and 
therefore increase his earnings. For these 
and other reasons, measurement of im- 
paired earning capacity as a standard of 
determining permanent disability may be 
criticized on the ground that it would lead 
to inequitable and inaccurate results. 


It would also appear that structural loss 
alone would not serve satisfactorily as a 
proper standard. Good function is often 
present with a severe deformity while se- 
vere disability may exist with a good struc- 
tural condition following an injury. Al- 
though structure and function are closely 
related, they rarely exist in direct propor- 
tion after a serious injury. 
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Most experts reject vocational loss of ef. 
ficiency as a criterion because it is neither 
equitable nor practicable. 

Cosmetic defect falls short as a standard 
because although the defect may constitute 
a handicap economically and socially, its 
extreme variability and difficulty of meas. 
urement make it unreliable. 

Likewise, ability to obtain employment 
is not acceptable because it is beyond the 
scope of actual measurement. 

Most compensation laws. recognize both 
physical and economic loss as a basis for 
determining benefits. 

In Disability Evaluation by Dr. Earl D. 
McBride, an attempt is made to arrive at 
a just evaluation of permanent partial dis- 
ability through a detailed analysis of the 
anatomical, vocational and economic re- 
sults of the injury. 

In his opinion, most important of all is 
the analysis of function, which includes 
(1) quickness of action, (2) co-ordination 
of movements, (3) strength, (4) security, 
(5) endurance, (6) safety as a workman, 
and (7) prestige of normal physique in 
obtaining or pursuing employment. Each 
of these factors is assigned its special rating 
as applied to 100% capacity. By physical 
examination, the loss related to each fac- 
tor is estimated and the total computed. 


A “functional measuring rod” is thus 
worked out as a guide for the studying of 
functional losses. This very elaborate pro- 
cedure is intended to provide a scientific 
and objective basis for disability evaluation 
in individual cases. Dr. McBride’s method 
represents one possible solution of this dif- 
ficult problem, but it is rather complicated 
and requires specialized training of the 
physician. 

Dr. Henry H. Kessler, in his authorita- 
tive work entitled Accidental Injuries (The 
Medico-Legal Aspects of Workmen’s Com- 
pensation and Public Liability), suggests 
that the method adopted for evaluating 
permanent partial disability should be 
practical, uniform, accurate, and not af- 
fected by the variations of the disability. 
As a solution to this vexing problem, he 
recommends that functional loss be 
adopted as the sole standard on the ground 
that it alone satisfies the fundamental re- 

uirements of accuracy, uniformity, prac 
ticability and stability and is the keynote 
to the vocational and economic ability of 
the injured workman. : 

He stresses the necessity for uniformity 
in defining “function” and insists that the 
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criterion must be objective rather than 
subjective. Therefore, he first defines per- 
manent disability as the end result of an 
injury after all treatment has been com- 
Jeted and sufficient time has elapsed for 
the effects of injury to subside by natural 
means, and refers to this period as one of 
consolidation. According to most authori- 
ties, the period of consolidation exists 
when the approximate degree of perma- 
nent disability can be recognized, when 
there is no further improvement with treat- 
ment, when the functional and structural 
modification from the healing of the tis- 
sues is stationary, and when return to work 
is possible without danger to the patient. 

Dr. Kessler analyzes the function of the 
upper extremity and concludes that it re- 
solves itself into three factors: (1) motions 
of the joints, (2) strength of the muscles, 
and (3) co-ordination and control of them 
from the brain. He argues that the meas- 
urement of these components gives an in- 
dex to the function of the upper extremity 
as an indicator of its value as a work unit. 

Parenthetically, he points out that the 
endless variety of the end results of in- 
juries is no obstacle in the determination 
since the method is the same. The sole aim 
is to measure the function of a disabled 
arm after an injury. Therefore, the age of 
the patient does not affect the accuracy of 
the method because any difference in the 
effect of the injury on an older person as 
compared with a younger one always mani- 
fests itself in loss of function which is the 
factor to be measured. 


Dr. Kessler emphasizes the importance of 
utilizing an accurate technique for meas- 
uring loss of motion in an upper extrem- 
ity. He suggests that only three major 
joints of the arm should be taken into con- 
sideration—the shoulder, elbow and wrist. 
The range of motion in these joints should 
be compared individually to the range of 
motion of the respective joints in the op- 
posite normal arm. For example, if the in- 
jured right shoulder has active abduction 
to 90°, and the left shoulder 180° for the 
same motion, there is an obvious loss of 
30% in the abduction movement of the 
right shoulder. This should be considered 
as a loss of motion for the whole joint. If 
other motions are involved, they too may 
be compared with similar movements of 
the opposite arm. Dr. Kessler recommends, 
however, that only one movement be used 
as an index to the loss of motion for that 
joint, the one with the maximum loss. 
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He recognizes that from a vocational 
point of view one joint may be of greater 
importance than others; but since it is im- 
possible to determine which is worth more 
from a functional standpoint, an equal 
value should be assigned to each one. In 
the arm illustration, therefore, the 50% of 
loss of abduction would represent a loss 
of 17% of the entire motion of the arm, 
being 50% of 33 1/3%, (the shoulder rep- 
resenting an equal third of the entire mo- 
tion of the arm). He suggests that the same 
method be applied if more than one joint 
is involved, by combining the percentage 
of loss in two or more joints. 

The next function to be studied is the 
loss of muscular strength. Dr. Kessler sug- 
gests that the dynamometeric method be 
used. He prefers the use of the spring bal- 
ance which has been, in his opinion, more 
successfully used. 

Referring to the factor of co-ordination, 
Dr. Kessler points out that the efficiency 
of the muscle depends not only on its 
strength but also upon its ability to re- 
spond to a nerve stimulus which directs 
it into the proper channel. He states that 
co-ordination is intimately connected with 
dexterity and speed, and that satisfactory 
tests for these conditions have been de- 
vised. 

For the sake of illustration, Dr. Kessler 
assumes that the injured arm has a loss of 
motion of 17%, loss of strength of 11%, 
and loss of co-ordination of 8%. Just as 
it is impossible to say which joint is of 
greatest importance physiologically and for 
the routine pursuits of life, so must an 
equal value be ascribed to the three fac- 
tors of motion, strength, and _ co-ordina- 
tion. 

He suggests that the functional loss of 
the arm radical is equal to the maximum 
loss of any one of its component factors. 
Thus, in the above case the maximum loss 
would be 17% represented by the motion 
factor. 

In discussing the hand radical, Dr. Kess- 
ler states that the normal hand has four 
principal functions: hook, ring, forceps and 
pliers. After analyzing those four activities 
of the hand, he concludes that the hand 
function can be divided into three parts, 
all of which are based on the fundamental 
factors of motion, strength and co-ordina- 
tion. If a value were put on each of those 
three units of function, they would be 
about equal. More or less arbitrarily he de- 
termines that the value of the thumb in 





Page 344 


apposition to the tips of the fingers repre- 
sents 40% of the function of the hand. 
The grasping power of the fingers for small 
objects represents 30%, and the grasping 
power for large objects between the fingers 
and palm 30%. The end result of the in- 
jury can be measured by this proposed 
method to the extent to which these three 
factors are affected. 

The same method described for measur- 
ing the function of the hand is applied in 
estimating disability of individual fingers. 

Dr. Kessler points out that although it 
is possible for movements of the hand to 
be carried out without motion taking 
place in the three major joints of the up- 
per extremity, still the hand would be 
limited in the sphere of its usefulness by 
inability to gain access to objects to be 
grasped. Therefore, since the radicals of 
the arm and hand are dependent one upon 
the other to almost the same degree, and 
since one would be useless without the 
other from a functional standpoint, the 
disability of the entire upper extremity 
should depend upon the maximum disabil- 
ity of either radical. He gives as an ex- 
ample a case where the arm radical suf- 
fered a loss of function of 24% and the 
hand radical of 40%, resulting in a disabil- 
ity of the extremity of 40% which is the 
maximum of the two disabilities. 

Dr. Kessler suggests that the principles 
used in evaluating the permanent disabil- 
ity of an upper extremity are equally ap- 
plicable to back injuries. He takes as his 
premise the proposition that function is 
expressed in strength and in motion, and 
suggests that in appraising loss of motion 
and loss of strength the measurement 
should be confined to determining the de- 
gree of impairment of motion in the 
trunk. 


In the he contends, 


cervical region, 
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strength is a negligible factor, and motion 
is of major importance. He reasons that 
since cervical motion plays no part in 
trunk motion, it should be considered 
separately and be given an arbitrary value 
of 1/3 of that of the trunk region. 

It is, of course, recognized that the use 
of functional loss as a standard for evalua- 
ting permanent disabilities, as suggested by 
Dr. Kessler and others, is not the perfect 
answer to this problem. We know that the 
percentage of permanent partial disability 
cannot be measured with mathematical ae 
curacy; however, that standard would in 
large measure satisfy the requirements of 
reasonable accuracy, uniformity and prac 
ticability. 

If a uniform method were adopted, it 
would enable the members of the medical 
profession, who testify before commissions 
and courts to explain logically the grounds 
upon which their opinions are predicated 
and to demonstrate the method by which 
the percentage of permanent disability was 
determined. Thus, the effectiveness of such 
witness would be greatly enhanced. No 
longer would the medical profession be 
forced to rely upon a guess and dignify it 
by calling it an opinion. 
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